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In toxic tort litigation, truth lies at the bottom of a bottomless pit by Michael Asimow


A tannery and a factory in Woburn, Massachusetts dump toxic chemicals on the ground. The poison percolates into the water table and is pumped by two wells into the drinking water. Eight neighborhood children die of leukemia. Their families sue Beatrice Foods and W. R. Grace, the megafirms responsible for the pollution. Can the adversary system determine whether toxins dumped by these companies made the children sick? 


According to the new film A Civil Action, the answer is a resounding no. As defense counsel sagely observes, truth lies at the bottom of a bottomless pit--depths the trial process cannot hope to plumb. Relying on the adversary system and lay juries to find the truth simply compounds the disaster and creates more tragedy. Jonathan Harr's marvelous 1995 book told the story of the Woburn litigation in gripping detail. The film dramatizes the human side of the litigation, while presenting the realities of complex tort litigation more successfully than any other film. 


Jan Schlictmann runs a successful boutique plaintiff's personal injury firm. He impulsively decides to represent the Woburn plaintiffs, a catastrophic error. Schlictmann is shown to be a person who is fanatically devoted to his clients but almost totally lacking in judgment, especially about money. To prepare the Woburn case, Schlictmann has to front the cost of elaborate medical and hydrological studies. He spends money freely, ignoring all danger signals. Three and a half million dollars later, Schlictmann and his partners are flat broke. They have lost their homes to the bank and toil in a dark and empty office. And the trial has just begun. 


Schlictmann is up against two major Boston law firms and two able antagonists, the wily Jerome Facher of Hale & Dorr, who represents Beatrice, and William Cheeseman, of Foley, Hoag & Eliot, who represents Grace. These guys play for keeps and can bring unlimited financial and personal resources to the fray. Needless to say, Schlictmann's tiny firm is hopelessly outgunned. Even worse, the case is removed to federal court and heard by Judge Walter Skinner, who has a personal relationship with Facher and despises personal injury lawyers.   


Popular culture occasionally depicts plaintiffs going up against big hardball-playing defense firms. Normally, the result is a Hollywood happy ending. In The Verdict, for example, Frank Galvin overcomes alcoholism and incompetence, as well as the defense's dirty tricks, to win a medical malpractice case--but only by chicanery and incredible luck. In Class Action, Jedediah Ward wins an exploding automobile case against a big firm that employs all sorts of unethical tactics--but only because a defense lawyer betrays her client. On TV's The Practice last year, Lindsay Dole somehow gets a cigarette case to the jury and wins bigtime. And in John Grisham's The Runaway Jury, another cigarette case is successful, despite defense chicanery, but only because of outrageous jury misconduct.   


In The Rainmaker, a novice attorney overcomes the dirty tricks of skilled defense counsel to win a monster verdict. The film returns to the reality level at the end, however: the money evaporates when the defendant files Chapter 11. A Civil Action stands alone as the most realistic film about a complex civil trial ever made. An underfunded and outmanned personal injury firm is eaten alive by its big firm adversaries. No happy ending here.  


A Civil Action dramatizes the gritty details of civil litigation better than any other film. Discovery, for example, is shown as it really is--costly, tedious, and exhausting. With nobody to cover the endless depositions for him, Schlictmann gets worn down and loses his temper. The discovery process does turn up one truthful witness, however--a Grace employee who witnessed the dumping. The rest of the defense witnesses claim they never heard or saw any dumping at all. Class Action and The Rainmaker also had discovery sequences, but they did not capture reality nearly as well.  


 Similarly, the film graphically depicts the frightening world of settlement negotiations. The Verdict also contained a fine settlement sequence, in which another biased judge tried to browbeat the plaintiff's lawyer into taking a lowball settlement offer. A Civil Action is better, because it focuses on the very real and scary problems of deciding how much to ask for and how to get to the bottom line. By grossly misjudging the value of his case, Schlictmann dooms his clients to a jury trial of a hideously complex case.   


Judge Skinner trifurcates the issues and requires the jury to answer detailed interrogatories. The first phase concerns whether the companies dumped toxic waste and whether it migrated to the wells. The second phase concerns whether toxins in this concentration can cause leukemia. The third phase concerns plaintiffs' damages. Splitting up the issues is not uncommon in complex cases, because it simplifies the trial process. If plaintiff loses in any phase, the trial stops. However, the timing of Judge Skinner's critical ruling (just before trial begins) seems dubious. More important, the film shows how devastating the process of splitting up the issues can be to the plaintiff. The jury never gets to hear the parents testify about the agonizing deaths of their children--the evidence that would have made all the difference (and which Facher vowed the jury would never hear). Instead the jury endures highly technical expert testimony and perjured accounts of whether any dumping ever occurred and must answer mysterious sets of interrogatories about the precise dates that dumping and well contamination might have occurred. .   


Facher is a master of a typical defense tactic: the relentless use of evidentiary objections. Indeed, he tells his trial tactics class at Harvard that if you fall asleep during a trial, wake up objecting. The result is that Schlictmann never develops any momentum in the presentation of his case. The constant wrangling over evidence distracts and frustrates the jury. Once more, the adversary system is shown as the enemy of truth finding.  


The result of the trial was disaster for the plaintiff. Because of consistent perjury by the owner and employees of the tannery owned by Beatrice, Schlictmann cannot prove that it dumped anything. The jury verdict in phase 1 therefore is for Beatrice but against Grace. Even the favorable Grace verdict contains some very unfavorable findings about the dates of contamination, raising the definite possibility that Grace could avoid phase two. Desperate and out of money, Schlictmann is browbeaten into accepting a low-ball settlement offer from a Grace executive who handles the negotiation masterfully. Schlictmann's clients turn against him, his law firm breaks up, and he has to file for personal bankruptcy (we see the deeply humiliating bankruptcy hearing). His life and career are shattered. 


Yet, there is more. After the trial, Schlictmann stumbles on evidence that the tannery owner removed large volumes of toxic waste from the site. This leads to discovery of clear evidence that the tannery owner committed perjury at the trial. Nevertheless, the apparently biased Judge Skinner refuses to grant a new trial against Beatrice.   


Here the film pulls its punch by not implicating Beatrice's attorney. According to the book, what actually happened was that Beatrice failed to turn over a consultant's report that would have allowed Schlictmann to fill the holes in his case against Beatrice. The First Circuit's decision states that Schlictmann requested all such reports and Facher's firm replied that none existed. Anderson v. Cryovac, Inc., 862 F.2d 910, 927-28 (1988). If true, this seems like serious discovery misconduct. I don't know why the filmmakers fudged this part of the tale, but the full story would have deepened the film's critique of the adversary system.  


The adversary system and jury trials may produce an acceptable brand of justice. Perhaps it's the way to go in criminal law, where we willingly tolerate inefficiency and we seek a community judgment on the defendant's conduct. But the adversary system, which consists of teams of attorneys trying to hammer each other and conceal as much of the truth as they can, is hopelessly inept when employed to discover truth in matters of scientific controversy. Does anyone believe that justice is served by relying on adversarial lawyers, passive and inexpert judges, and lay juries to resolve complex and inherently unanswerable scientific questions? It's bad enough when the two sides are equally matched, but the situation is utterly hopeless when one side is vastly outgunned. When a biased judge and plenty of perjury are mixed into the brew, the outcome can only be more victims and more disaster but little or no justice. 




" The film is much ado about economics: the economics of funding expensive pre-trial investigation and discovery by an undercapitalized small firm working on a contingency fee basis. "

A Civil Action–Another Government Bailout? By Rob Waring

[Editor's note: The following commentary reveals some plot details. Readers who have not seen the film may want to bookmark this site and return to read this commentary after they have seen the film.]

 A Civil Action, based largely on a non-fiction book by a plaintiff's attorney, has been described as the most accurate portrayal of civil litigation ever to appear on the silver screen. In the film, a small, but highflying plaintiff's personal injury firm takes on a mass toxic tort case. At the helm is a charismatic and overconfident attorney, played by John Travolta. His nemesis, an eccentric, hard-nosed defense attorney, is chillingly played by Robert Duvall.

   The film is much ado about economics: the economics of funding expensive pre-trial investigation and discovery by an undercapitalized small firm working on a contingency fee basis. (The firm can only recover expenses as a result of a settlement with the other side.) There is also the economics of disposing of the environmental waste which is the basis for the suit. (It's cheaper just to dump it in a hole in the ground.) Along the way, viewers are treated to the tension of the high stakes poker and puffery that inevitably accompanies big ticket law suits, with deceit, unethical behavior and bad judgment aplenty on both sides. 

   The film is compelling in part because it tells the story of a group of people trying to do the right thing, correct the harm done by a polluter, gain an apology for the victims and inflict a monetary punishment that will deter future wrongdoing.  In spite of the plaintiff’s attorney's greed and horrific tactical miscalculations, I suspect the film will improve the public image of the plaintiff's bar. In the end, the protagonist is ground down by a system that seems stacked against him and his clients. The plaintiff's attorney is portrayed as an underdog gambler, whose obscene profits in one case are justified by knockdown punches and financial losses he will take in many other suits. It's a dirty business, but how else is justice to be achieved?

   For me, the most noteworthy aspects of the film occurred at the very end. The first was a toss off, mentioned in a single sentence as the terms of the settlement are read in court. The settlement terms called for secrecy. The brevity of this reference was unfortunate, because I doubt many in the film's audience understand just how tragic this term was, and also how commonplace it is in our legal system. Defendants in civil suits routinely buy the silence of those they injure by conditioning settlement on the plaintiff's inability to discuss the case with anyone else. This means that if a corporation or an entire industry has done something to injure many people, information gained in a suit by one victim cannot be shared with others. Also, the public never learns about the wrongdoing and thus the wrongdoers face no public scorn for their actions. (Very few meritorious civil suits gone awry are rescued by the federal government, as this one was.) Such purchased silence, which most plaintiffs and their attorneys reluctantly sell out of either need or greed, can have the effect of forcing each new plaintiff to reinvent to wheel, and each new plaintiff's lawyer to have to finance that reinvention.  Thus, I fear audiences for A Civil Action may come away from the film thinking they understand the workings of the litigation system, when in fact they are still missing some very important pieces of the puzzle.

   The second aspect was the government rescue referred to above. Although civil defendants can buy secrecy as to other litigants, they cannot so shield themselves from criminal liability. The film ends with Travolta's character sending the case files to the Environmental Protection Agency (EPA). As viewers see the many boxes being packaged, then delivered by truck to the EPA, text appears on the screen explaining that after an EPA investigation, the defendants were forced to pay eight times the amount of the civil settlement in fines and clean-up costs. So, in the end, justice was done. Quick:  think, when was the last time you saw a movie, set in any time since Watergate until the present day, not involving the military, that positively depicted the government? My last recollection of a film that depicted the EPA was the 1984 release, Ghostbusters, in which the EPA was portrayed as bureaucratic and incompetent. In that film, enforcement of EPA rules threatened public safety.

A this point, I digress to a personal story. The year was 1981, and I visited a mentor from my youth, a Boy Scout leader who worked in the field of waste management research. He told me that he had interviewed for the position of chief scientist for the EPA in the Reagan administration. He arrived for the interview expecting to discuss his scientific credentials, which were impressive, but to his dismay, no other scientists were in the room and science was not on the agenda. The interviewers were all White House lawyers who (not too delicately) inquired about his willingness to be a “team player." He sidestepped most of their questions and politely excused himself. Thus began the Reagan administration's dismantling of the EPA. Most of the experienced upper management departed and the agency was rendered impotent for years.

   Derision of government agencies, except those connected with the military, was the cornerstone of Reagan's political strategy. While obviously capitalizing on some current of public cynicism still flowing from the spring of Watergate, his repeated anecdotal references to the failures of government agencies from the bully pulpit of the Presidency also fostered public mistrust in those agencies.

Thus, the conclusion of A Civil Action contains a long overdue wake-up call to the public, infrequently seen on the silver screen: big government is sometimes the only force that can stand up to big business. Our civil justice system is sometimes inadequate protection from the forces of greed and corruption.



 

<big><big><big>"</big></big></big>But while the trickster may not always be <big><big>moral</big></big>, he does have an ethic....Here I think lawyer Bill Clinton serves as a <big>powerful</big> negative example.<big><big><big>"</big></big></big>
 

 

 

 

 

 

 

 

<big><big><big>"</big></big></big>So for me, <big>Clinton’s crime</big> is much worse than perjury: he has <big>tried to kill</big> the possibility of human communication, the <big><big>very medium</big> </big>in which lawyers work.<big><big><big>"</big></big></big>

Tricksters
by John Denvir, USF Law School (December 1998) 

   

   When I was considering applying to law school in the 1960's, the most popular "lawyer" show on television was "The Defenders" starring E.G.Marshall and Robert Reed as a father-son law firm specializing in defending righteous causes. (See David Papke’s excellent essay on "The Defenders" in Jarvis and Joseph’s Prime Time Law.) Now the most popular "lawyer show" is "Ally McBeal," a weekly hour-long "lawyer joke." Come to think of it, there was no such thing as a "lawyer joke" in the 60's. Times have changed, as they say.

   I think the negative image of lawyers which we see in all the media can be traced to a basic misunderstanding in the public mind about the role lawyers play in American society. Unfortunately, it is a misunderstanding that too many lawyers share.

   PRIVATE "TYPE=PICT;ALT=Copy of 980921clinton_video2.jpg (10848 bytes)"
   Every culture needs what anthropologists call "the trickster," the person who is able to challenge the legitimacy of conventional wisdom and traditional pieties. He was called Hermes in Greece, Mercury in Rome; Native Americans called this mythic personage "coyote" and he appears as "Brer Rabbit" in African-American folk tales. The trickster, unlike a magician, cannot change physical reality, but he can change our perceptions of it. Often that’s more important.

   I think lawyers play the "trickster" role in American culture. Let me give two examples. One illustration comes from my own field of constitutional law where there is currently a debate going on over what constitutes an "impeachable" offense. More specifically, does perjury or lying under oath by the president constitute an impeachable offense? 

   

Defenders of President Clinton have had a hard time with this issue. First, the text doesn’t help. It speaks of "reason, bribery, and other high crimes and misdemeanors." Perjury bears a strong resemblance to treason and bribery, all three being crimes against the public order. Even worse for Clinton is the historical fact that federal judges have actually been successfully impeached for the crime of lying to a grand jury. If lying to a grand jury is an impeachable offense for a judge, so too it must be for a president. That seems as clear as two plus two equals four.

   It’s here where "trickster" Washington lawyer Lloyd Cutler enters the fray. (See his op-ed in the November 9th New York Times). Cutler points out three distinctions between impeaching a president and impeaching a federal judge. First, since judges serve for life, it’s either impeachment or allowing the evil-doer life tenure. A President only serves four years. Secondly, PRIVATE "TYPE=PICT;ALT=Copy of clinton.jpg (10727 bytes)"a judge’s main work is overseeing trials in which witnesses testify under oath. A conviction of perjury undermines his or her ability to perform this function. But a President has a different job description, one in which deception sometimes may be necessary. Finally, since a judge’s duties are fairly noncontroversial, we don’t worry about impeachment being used to settle what is really a policy dispute. We very much worry about political enemies misusing impeachment to punish a president whose policies they abhor. 

   Suddenly, we start to see that two plus two does not always equal four. Maybe perjury should be a " high crime" for a judge but not for a president.

   My second example is better known. It involves the prosecution of a famous ex-athlete for the murder of his wife. At first, the case seemed open and shut. Not only was there a history of marital violence and clear evidence of the defendant’s blood at the murder scene, but also the whole nation had witnessed a bizarre motor cavalcade while the defendant considered whether or not to kill himself, hardly the actions of an innocent man.

  The prosecution had every reason for confidence until they ran into a trickster named Johnny Cochran. They discovered too late that the case was not about wife-beating or the infallibility of DNA testing, but about racist cops and poorly trained lab assistants. The result was a quick "Not Guilty."

   In both examples, we see a lawyer using his professional skills to change perceptions. That’s the trickster’s trade.

   Now let’s admit at the outset that the trickster is not a moral person in any conventional sense of the word; his loyalty is to his client, not the community. I have little doubt that Cutler would sing a different song were his client a federal judge. So too, whether or not O.J. Simpson actually committed the murder was probably of limited interest to Cochran. He had a case to try.
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   But let’s also be clear that the community gains from the trickster’s labors. The trickster expands reality, allowing us to see imaginative potential which conventional wisdom ignores. We can still impeach Clinton or convict Simpson; that’s our decision, not the lawyer’s. The lawyer just allows us to envision some alternative endings. And even if we rule against their client, Cutler enriches our understanding of the Constitution and Cochran forces us to confront problems too long ignored. 

   

   But while the trickster may not always be moral, he does have an ethic. He must live a paradox, stretching language without destroying it. Language and rational argument are the tools of his trade. To make a mockery of them is a self-destructive act. Here I think lawyer Bill Clinton serves as a powerful negative example.

   

   It’s pretty well assumed now that Clinton lied under oath when he was asked about his relationship with Monica Lewinsky. People do lie; people do lie under oath. But Clinton has gone even further, claiming that his lies were "legally accurate." Now the trickster starts to chew on his own tale.

   

   How will legal discourse continue under the Clinton concept of "legal accuracy"? Let me give you an example from history. You will remember there was another lawyer trickster named NixonPRIVATE "TYPE=PICT;ALT=Copy of nixon.jpg (10427 bytes)" who once made a clear statement: "I am not a crook!" Of course, that statement also turned out to be a lie, but at least it had the virtue of being able to be proved true or false. Under the Clinton definition of "legally accurate," we will have an infinite regress of questions. "Mr. President, when you say ‘I’ are you referring to yourself or the person you would like to be?" "Could you be more precise in your definition of "crook"? Should we understand that to mean only that you have never actually been convicted of a felony?" And President Clinton has already instructed us on all the possible meanings that can be silently ascribed to a simple word like "am."

  

 So for me, Clinton’s crime is much worse than perjury: he has tried to kill the possibility of human communication, the very medium in which lawyers work. It’s not an impeachable offense, but neither is it lawyering in any acceptable sense of the word. 

 

 

PRIVATE "TYPE=PICT;ALT=john.gif (6812 bytes)"John Denvir, who teaches constitutional law at USF Law School, is editor of Legal Reelism: Movies as Legal Texts, available at local bookstores or through amazon.com.<small> </small>


 

"That America should return to a nicer, safer, crime-free, "family values" past that never was, but which anyone from my generation can immediately recognize as idealized pre-feminist family life from television situation comedies set in the 1950's."
PRIVATE


 
Pleasantville: An Election Primer
Professor Paul Joseph, Nova Southeastern University Law Center (November 1998)
   As another election cycle winds down, the only thing that is clear is that the "culture wars" which have plagued us of late continue. The Republican National Committee has launched a $10 million blitz aimed at convincing the American people that one person’s stupid private sex tricks are not only our business but are a good litmus test for official competence (something that must come as a surprise to those who thought that John F. Kennedy was a pretty good President while Richard Nixon was not).

   Inevitably, the rabid right’s message becomes one of "return." That America should return to a nicer, safer, crime-free, "family values" past that never was, but which anyone from my generation can immediately recognize as idealized pre-feminist family life from television situation comedies set in the 1950's.

Now, just when we need it, writer-director Gary Ross reminds us that the 50's fantasy has a dark side. The peaceful, tranquil, orderly facade is maintained by rigidly suppressing dissent and difference in a stifling society where violence is never far from the surface. 

   The film Pleasantville is a fable and the basics of the plot are well enough known that it gives nothing away to say that two 90's teens, one a cynical overly sexual but ultimately vulnerable young woman and the other a sensitive but nerdy young man, are magically transported into the black and white world of a television situation comedy and that, as they begin to bring emotional depth to the one-dimensional townspeople, the affected ones start to burst forth in, as it would have been said in the early days of the medium, "living color."

   The first half of the film is played lightly and with good humor. A scene where the repressed mother discovers masturbation, causing the tree outside her window to burst into spontaneous flames, is particularly effective.

But the movie soon takes a more serious turn. The old guard, who are, of course, still black and white, correctly perceive that a revolution is taking place as more of the townspeople explore new ideas and new ways of life. 

"No coloreds" read the signs in the establishment’s businesses and the use of that term is an intentional reminder of the rigid racial segregation and oppression of the often idealized 1950's. Soon, the town fathers are demanding that "their" women get back to the kitchen while more hot-headed elements begin burning books. 

   The film even culminates in a trial set in a courtroom deeply reminiscent of that in the film To Kill a Mockingbird. Here too, the "coloreds" are relegated to the balcony and to the defendant’s table.
Pleasantville can be criticized for becoming too heavy-handed in its moralizing. Yet, for an electorate which never knew the 50's except through endless re-runs of Leave it to Beaver, Pleasantville is a necessary reminder that freedom, while unsettling, disconcerting, sometimes dangerous, and discomforting, is still better than the alternative.  </small>

 

"I believe that the essence of Kelley’s magic is not weird plots or lawyer guilt; it’s his ability to play on the American fascination with issues of class.PRIVATE
"

"He seems to know an important secret about Americans--Class--we can’t live with it or without it. "<small>

 
Some Pretty Classy Lawyers: The Practice
John Denvir, University of San Francisco School of Law (November 1998)
   David Kelley’s The Practice has opened its second season. Starting as a dark horse entry late on Saturday night, the show finished up by winning several Emmys and laying serious claim to be the true successor to television "lawyer" classic series like LA Law and The Defenders. It seems a good time to ask what kind of magic Kelley is working.

   The opening episode has all the key elements of The Practice’s basic strategy. One part is a sort of legal Ripley’s "Believe It or Not". The American legal system does a pretty fair job when both sides are represented by competent lawyers, but there are always those blind spots where legal logic leads to absurd results. This episode’s example centers on two young men who are both accused of killing a teenage girl. Each tells exactly the same story: the other defendant did it. Since they are the only two witnesses, how can a jury find either guilty "beyond a reasonable doubt?" Kelley has a talent for setting up this "believe or not" scenario, but it’s difficult to sustain show after show, year after year. I don’t think this is the Kelley "secret."

   The second ingredient is ambivalence towards the ethical quality of legal practice. This episode revolves around the guilt which Ellenor feels when she realizes that she has unknowingly employed one of her lawyer "tricks" to the detriment of her friend and colleague Bobby Donal. She is so disgusted by her own "win at any cost" tactics that she indulges herself in a monologue about how lawyers manipulate the system to free guilty defendants so they can return to the streets to rob, rape, and pillage once again. This sort of "lawyer angst" is another staple of the Kelley "touch." Ellenor is usually upset about getting creeps "off." Eugene is angry that innocent poor people are often convicted, and Lindsey is always worrying about her Harvard Law education being used to free drug traffickers. Once again, this angle is a difficult one to prolong show after show, year after year. The viewer knows that the adversary system has its flaws. Sometimes the guilty are freed or the innocent convicted, but nobody, certainly not Kelley, is seriously suggesting alternatives. In this episode, Ellenor is so upset that she asks Bobby for a leave from the firm. He refuses her the leave, but perhaps it would be a good idea for the series as a whole. Ellenor as a (sic) barmaid in the local legal watering hole might make an interesting plot development. She could then taunt her former colleagues with a clean conscience.  

   I believe that the essence of Kelley’s magic is not weird plots or lawyer guilt; it’s his ability to play on the American fascination with issues of class. This is especially interesting since ideologically Americans don’t believe in "class" which we prefer to see as a European vice. Still the fact is that the Kennedys and Rockefellers are not like you and me. In the episode under discussion, Ellenor’s disenchantment with law is contrasted with the joy experienced by office manager Rebecca upon receipt of the news that she has passed the Bar exam after five years of study at night law school. We see a similar burst of parvenu pride when Bobby Donal shows his father the firm’s new conference room. All Bobby’s colleagues knew that Bobby’s dad worked for a big corporate firm; what they didn’t know was that he was a janitor. 

   The discovery of Bobby’s social origins informs us that all of the "regulars", except Lindsey, appear to come from working class backgrounds. Usually its Jimmy is assigned the role of he socially ascendant immigrant who has finally achieved the American dream. Now it appears that Rebecca will join him in this role. Here Kelley is showing us an important fact about American life; whatever the moral quality of the practice of law, sociologically it denotes entry into American middle class. Eugene and Ellenor are one stage beyond Jimmy and Rebecca on the class escalator; they realize that the price of social mobility may well be moral ambiguity. 

   But the two most interesting characters, Bobby and Lindsey, even more tellingly highlight the American uneasiness about class. Lindsey is a blue blood who might have wandered in off the "Ally McBeal" set. She was Harvard Law and destined for a big corporate firm; yet she is fascinated with Donal’s "street practice" just as she attempts to bring the firm a more "respectable" image. Donal on his side is the "outlaw" who disdains the big corporate lawyers who dishonored his Dad, but whose respect he still craves. You might say that Bobby is the poor kid hanging around outside the country club while Lindsey is the debutante who likes boys who ride motorcycles. Most Americans can identify with one or the other, or both. 

   The central metaphor in the episode then becomes the conference room which Lindsey has convinced Bobby the firm needs for its expanding practice. Kelley shows us the room; it’s not much, the combination of institutional modern and fake antique that you’ll find in any moderately successful PI defense firm in a middle-sized American city. But to Lindsey it represents the hope that she can have it both ways: the "charge" of Bobby’s practice with the social prestige of the corporate law firm. Bobby is smarter than Lindsey on this issue; he knows he can’t have it both ways. If he becomes a "respected member of the Bar" he loses the "outlaw" status he (and Lindsey) both value so highly. Still he finally succumbs to the conference room. Why? It makes his pop so proud.

   Kelley’s treatment of class has good bloodlines, going back at least as far as Frank Capra’s It happened One Night where street smart Clark Gable matches wits with the elegant, but needy Claudette Colbert. On one level, the Capra’s movie was a romantic comedy, but on a deeper level it was a depression era fable about how class antagonism could be refined into New Deal liberalism. So too, Kelley is showing us a struggle most privileged Americans fight internally: the class war between the James Dean and the Grace Kelly which lurks within each of us. He seems to know an important secret about Americans--Class--we can’t live with it or without it.<small> </small>

 

 

