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I. LOGICAL RELEVANCE

a. Federal Rule 403 – Most Important Rule
i. Gives the difference between logical and legal relevance

ii. Relevant evidence may be excluded if: probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading to the jury, undue delay

iii. Discretion of the judge

iv. CA analog E.C. §352
b. Relevance to and Issue in Dispute

i. Need to know what the issue is before you can determine if it is logically relevant
ii. Solomon Example

1. Less relevant if the question is “who is the mother”

2. More relevant if the question is “who would be the better mother”

c. “Tends to Prove” an Issue in Dispute

i. Building the Wall of Evidence

1. Does the evidence add or subtract from the probability?

a. If it changes the probability it is relevant

ii. Test of Logical Relevancy
1. Not does it prove the issue, but does it make it more or less logically so = is it a brick in a wall that can add or detract from that wall

iii. People v. Adamson
1. Murder, stolen rings and stocking caps

2. Evidence of ∆ selling rings was found to be relevant because it added to the probability that he was the murderer

iv. Sherrod v. Berry
1. Shooting in the alley

2. Fact that Berry wasn’t armed was admitted at trial and Appellate court said it shouldn’t have been admitted – not relevant to the officer’s reasonableness of action

d. Problems of Proof by Probabilities

i. People v. Trujillo
1. Evidence regarding gun: caliber, rifling, lands & grooves, revolver, misaligned chamber

2. Problems: no evidence that each of the factors is correct and no evidence that they are mutually exclusive

3. No objection = no error – Rule 103

4. Correct probability would still have been logically relevant

ii. People v. Collins
1. Black man with a beard and white woman with a blonde ponytail

2. Used statistical evidence: Product Rule
3. No foundation in evidence or statistical theory – factors were not independent of one another so can’t use Product Rule

iii. Must be careful with statistical evidence

1. Can be a brick but must know what it really represents

2. Juries can be dazzled by facts and figures that in the end are misleading and perhaps are not even relevant

iv. Distinguishing Trujillo from Collins
1. In Collins the numbers are smaller and there was strong additional testimony

2. How the information was learned – in Collins from testimony in Trujillo from closing remarks under oath

3. Collins had timely objection to statistics

v. State v. Klindt
1. Statistical information used to show that it was more likely than not that the body was the victim from among a list of missing women

a. Not 99% sure it’s Joyce’s body – but that it’s 100 times more likely that it is

2. Based on recognized facts and statistics and sufficiently independent factors

vi. Racing Bet Ticket Case
1. Issue was not the use of statistics but the application

2. Not being used to identify the person committing the crime – but rather used to prove that a crime was committed – odds were a decillion to one

vii. Smith v. Rapid Transit
1. Great, big, long, wide affair

2. Witness couldn’t positively i.d. the bus even though the bus company had the sole franchise in the route

3. Needed further independent corroborating evidence

e. Relevance of Demeanor

i. E.C. 780(a)

1. The court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony – including his demeanor while testifying and the manner in which he testifies

ii. State v. Murphy
1. Testimony under tranquilizers – drugs didn’t affect truthfulness but affected demeanor – argued that’s why he was sentenced to death by jury

iii. Should advise clients on demeanor and dress – shouldn’t be an obvious change – stay within the normal range for that person

iv. Some ethical issues around using eye irritants to make a person cry

v. Appellate courts in part don’t second guess trial courts because they have the benefit of witnessing demeanor

f. Balance Between Probativeness and Prejudice

i. Rule 403 / E.C. 352
ii. All testimony is prejudiced – what must be avoided is unfair prejudice as balanced with probative value

iii. “Discretion is but a softer word for arbitrariness”

iv. Old Chief v. U.S.
1. Stipulation of a felony by Old Chief – issue was the title of the felony as overly prejudicial

2. Analysis for invoking 403
a. Evidence viewed on its own (isolation) for its probative value

b. Should proffered evidence be considered in light of alternative evidence

i. Court chose this option

ii. Was less important when looked at other evidence

iii. If there is a less prejudicial piece of evidence to substantiate fact – it is preferable
3. Court rejects idea that a limiting instruction would be enough to overcome prejudice

4. Ballou v. Henri Studios
5. Drunk ∏ driving truck – nurse who says didn’t smell any alcohol just prior

6. Jury was to have decided the credibility of witnesses – 403 should not have been invoked – prejudicial but not unfairly prejudicial

II. HEARSAY
a. Out of Court Statements Offered for Truth

i. E.C. §1200 and federal Rule 801(a)-(c) are essentially identical
1. CA – Statement other than by the witness testifying (out of court) offered to prove its truth

a. Statement = both verbal and non-verbal expression or conduct intended as a substitute for oral or written expression

ii. Doesn’t allow for cross-examination

iii. Can’t refer to statements made when not actually testifying – even your own statements

iv. Hearsay dealt with in 2 steps:

1. Is it hearsay?

2. If it is – can it come in under and exception?

v. Sir Walter Raleigh example

vi. U.S. v. Brown
1. Willfully preparing fraudulent tax returns – Peacock testimony

2. Testimony not allowed because court says there is no way she could have gotten information other than through taxpayer statements – hearsay

b. Not Offered for truth – Not Hearsay

i. Estate of Murdock
1. “I’m still alive”

2. Statement allowed because not offered for the truth – utterance would be relevant even if what was said was nonsensical because it proves the fact that he was alive

ii. Tests
1. Would the statement be relevant even if it was false?
2. How does the proponent of the statement want to use it in closing argument?
iii. Effect on the Hearer
1. Subramaniam v. Public Prosecutor
a. Possession of ammunition but because forced by terrorists

b. Trial court erroneously disallowed the introduction of the words of the terrorists captors to show duress

i. Relevant to show effect on the hearer

ii. Not being used for the truth of the statements themselves

iv. Johnson v. Misericordia Hospital
1. Bad surgeon negligently allowed to practice in the hospital

2. The negative statements about doctor are relevant even if untrue because they show the hospital was put on notice and they needed to investigate more closely – non-hearsay use – not for truth of the statements

v. Some evidence can have both a hearsay and a non-hearsay use:

1. Hearsay – doctor is incompetent

2. Non-Hearsay – put hospital on notice to further investigate

vi. If non-hearsay use is relevant it will be allowed for that purpose in spite of a hearsay objection

1. Remedy – limiting instruction to the jury

vii. Words as Operative Fact

1. Reis Biologicals v. Bank of Santa Fe
a. Promise made by bank VP guaranteeing payment

b. Oral contract – can’t establish terms without referring to the spoken words

i. The words are the event – operative fact

2. The words of the contract don’t have to be true for the contract to exist – simply have to be words uttered under the appropriate circumstances

3. State v. English
a. 3rd party confessed to murder then was not available

b. Admissions not allowed because the relevance of the testimony depended on the statements being true – hearsay

viii. Knowledge
1. Lilly Article
a. Child describing the inside of a molester’s home – knowledge that couldn’t be gained other than by actually being at the scene

b. Not used to prove what the scene looks like – but that this person knows what the scene looks like

i. Separate proof through independent evidence would have to be given to show person’s description was accurate

c. Words have to be true – not relevant if not true

d. U.S. v. Hernandez
e. Agent got tip that ∆ was a drug smuggler

f. Tip being used to prove the truth that he was a smuggler – hearsay

g. If a fact is admitted for a non-hearsay purpose then the other side cannot use the information in its argument for any other purpose

c. Non-Assertive Conduct
i. Example: How to know if it’s raining outside
1. Assertive:  Doorman tells you it’s raining – intended you to receive the assertion
2. Non-Assertive: People outside with umbrellas up – not intending to make any assertion, just trying to stay dry
ii. Rule 801(a) and §225 both say that non-verbal conduct not intended to assert is not hearsay
iii. Generally non-assertive conduct is considered more reliable
iv. Supreme Court has never ruled on non-assertive conduct
v. U.S. v. Zenni
1. Phone calls to betting parlor
2. No intention on part of the callers to establish that it was a betting parlor – just trying to place a bet
vi. U.S. v. Jaramillo-Suarez
1. Pay/owe sheets used to establish place was a drug-selling establishment
2. Court allows not for truth of the matter but only to show that they existed at the establishment – gave a limiting instruction
3. U.S. v. Rhodes
4. Writing describing ∆ as a spy
5. Court ruled not hearsay – not used to offer truth that ∆ was a spy just that those who created writings treated him as a spy
d. Non-Assertive Silence
i. Someone is food poisoned - ∆ says, “I served 20 other people and they didn’t complain” admissible as non-assertive silence
ii. Silver v. N.Y. Central Railroad
1. Temperature of the railcar
2. Porter testifies no one else complained – reasonable to assume porter would have received complaints had there been any
e. Animal “Assertions”

i. Buck v. State
1. Indication by bloodhound

2. Issue was less hearsay and more scientific and actual reliability – court says well established

ii. Talking parrot – utterance not admissible but can give clue to investigators

f. Mechanical “Assertions”

i. In a hyper-technical setting – even telling time by use of a watch would be hearsay

ii. City of Webster Groves v. Quick
1. Testimony by police as to electric speed timer reading

2. Though can’t cross examine machine could be classified as non-assertive conduct

3. Foundation was set by showing that the timer was accurate and in working order on that day

g. Separating Hearsay from Non-Hearsay

i. Hearsay

1. Statement, out of court, offered for the truth of the matter

a. Using to prove the truth based on the statement

ii. Non-Hearsay (these 3 categories are not rigid)
1. Effect on the hearer

a. From which you can determine state of mind – truth of the words doesn’t matter but rather what the hearer believed

2. Operative Fact / Independent Legal Significance

a. Words for actually making a contract, gift or warning

i. The actual words have legal consequences attached to them

b. Words not offered for their truth – but significant because they were uttered

i. Ask yourself – would you have any trouble admitting it if it were written

3. Knowledge

a. Words have to be true – not relevant if not true BUT the truth of the words is shown by other evidence and the statements aren’t used for their truth
III. HEARSAY EXCEPTIONS
a. General Premise
i. In some situations hearsay is deemed to be sufficiently reliable and doesn’t require cross-examination to be trustworthy
ii. In complex society it is more economically feasible as a practical necessity to admit reliable hearsay evidence
1. Daily receipts for Macy’s – easier and sufficiently reliable to ask accountant rather than hundreds of clerks
b. Unavailability of original declarant
i. Some exceptions require the original declarant to be unavailable while other do not
ii. Federal Rules 
1. 803 – unavailability is immaterial
2. 804 – Lists 5 types were unavailability is required
iii. CA Rules are identical
c. Dying Declarations (Unavailable)
i. Basic Concept

1. Necessity partly justifies

2. Trustworthiness based on the presumption that people don’t lie on their deathbed

3. Soles v. State
a. On deathbed victim told father ∆ shot him

b. Must have belief that death is imminent
i. Hope of life has been abandoned

4. Limits of subject matter

a. E.C. §1242 / Federal Rule 804(b)(2)

i. Can only cover cause and circumstance of impending death

ii. Federal – can use for homicide or civil case but NOT for non-homicide criminal case

1. Must be unavailable but not necessarily dead

iii. CA – can use in any civil or criminal case

1. Must have actually died

iv. CA – speculation not allowed – can’t be “I think he poisoned me.”

ii. Who Decides Admissibility

1. Judge Decides
a. Logical relevance

b. Prejudice (403)

c. Voluntariness of confession

d. Competency to testify

e. Qualification of Expert

f. Whether privilege exists

g. Hearsay exceptions (except conspiracies – problem)

h. If minimum threshold of evidence has been reached – decides trustworthiness not relevancy
2. Jury Decides

a. Conditional relevance

b. Knowledge

c. Identity of persons

d. Identity of documents

3. CA Scheme

a. §405 – unless §403 applies the judge is the sole decider

b. §403 – specifies situations where jury gets involved

i. (a) Relevancy (Conditional Relevancy)

1. If the person heard the warning then it’s relevant – jury decides if person heard the warning

ii. (2) Dispute about witness knowledge – jury decides

iii. (3) & (4) Authenticity and Identification

1. Jury decides if writing has been properly authenticated and if the identity of a person has been properly established

4. Federal Scheme

a. Rule 104

i. Similar to CA on separation between judge and jury –except existence of a conspiracy

b. Procedural difference from CA

i. 104(a) says that a judge is not bound by the federal rules of evidence – can consider both admissible and non-admissible evidence

ii. CA a judge can only rely on admissible evidence

d. Spontaneous Declarations

i. Excited Utterances (Availability is Immaterial)
1. Federal Rule 803(2)

a. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition

b. A bit broader than the CA rule

2. E.C. §1240

a. Purports to narrate, describe or explain and act, condition, or event … was made spontaneously while the declarant was under the stress of excitement caused by such a perception
3. Truck Insurance v. Michling
a. Hit head on bulldozer – only evidence was the wife’s retelling

b. Requirements
i. Starling

ii. Close in time

iii. Must relate to circumstances

c. Here 1 and 2 are met but nobody to corroborate 3

d. Many people injured without witnesses but too bad – rules of evidence trump substantive law

4. Carol v. Knickerbocker Ice
a. Ice melted so no evidence it hit ∏ on the head

b. Here there was a preliminary finding of fact on the 3 elements with independent testimony proving the startling occurrence

ii. Present Sense Impression (Availability is Immaterial) (Contemporaneous Statements)
1. Requirements & Restrictions

a. Declarant must have contemporaneously seen the event

b. Must only narrate or describe the event per 803(1)

c. No present sense impression in CA
i. §1241 comes close as words can be used to explain what a gesture or conduct meant – but not an analog
2. Booth v. State
a. Person heard statements over the phone – “X is here”

b. Not an excited utterance but a declaration of present sense impression

i. Basic idea – not reason to lie – usually there is another witness to the same event – Requires corroboration
3. State v. Jones
a. Sexual assault in trooper’s car – conversation between CB operators describing car chase

b. No reason for them to lie – statements on their own are pretty benign

e. Admissions (Availability is Immaterial)
i. Basic Concept

1. Think of it as a phrase – Admission of the Party Opponent

a. It applies only to a party opponent
b. If opponent said it you can use it

2. Federal rule 801(d)(2)(A) & (B)

a. Defined as being non-hearsay – not really an exception but an exemption

b. If the statement can’t stand alone then the entire piece (or needed context) can still be admitted even if irrelevant or even inadmissible

3. Theory: Highly improbably that a party will admit or state anything against himself or his interests unless it is true

4. Problems with admissions

a. What is the full scope (catalog) of what can be an admission

b. When can they come in in a vicarious form

5. Reed v. McCord
a. Statements to coroner by ∆ about cause of death

b. ∆ argued he had no personal knowledge of information in the statements – doesn’t matter – he said it so it can be used – irrelevant why he said it

6. U.S. v. Hoosier
a. Girlfriend brags about where ∆ got money and he remains silent

b. Theory: would have denied it if it weren’t true

c. Rule 801(d)(2)(B)

i. If you act like it’s true it’s tantamount to saying it’s true

d. Truth implied by silence

7. State v. Carlson
a. Husband shooting up drugs – husband denies to police wife calls him a liar and ∆ hung and shook his head

b. Court said trial judge should decide if admissible – but majority of case law says it would be let in and the jury would decide the meaning of the ∆’s actions

c. Truth implied by ambiguity

8. McQueeney v. Wilmington Trust
a. Corroboration of work injury by person proven not to be on the ship

b. Falsification can be taken as an admission

c. If circumstances are suspicious enough the court let the jury hear and decide how to weigh the testimony

d. Truth implied by falsity

i. Also the case with destruction of evidence and flight

ii. Vicarious Admissions (Availability Immaterial)
1. General Rule

a. First must establish agency by independent evidence

b. Then statement can be vicarious

c. Only good if statement made while still an agent – ex-employees cannot make vicarious statements against a principal

2. CA has issue of authorization

a. Only an issue when the witness (employee) becomes unavailable

b. If the person was not authorized by the employer to make the statement then it doesn’t come in (unless it falls under another exception like excited utterance)

3. Mahlandt v. Wild Canid
a. Child bitten by a wolf, employee left note that wolf had bitten child, it was discussed at a board meeting and was recorded in the meeting minutes

b. Excluded because none of the speakers had personal knowledge

i. Now under Federal Rules declarant doesn’t have to have personal knowledge

c. Minutes can be used against Poost because the company was not the agent of the individual

d. Minutes and Poost statement can be used against Wild Canid because Poost is its agent

4. Murphy Auto Parts v. Ball
a. Car accident person blurted out, “I was doing something for my boss.”

b. If statement was true can come in as a vicarious admission if he was an agent of his boss – agency must first be established

c. Court said not an agent – can’t bootstrap – but let it in under excited utterance

5. Sabel v. Mead Johnson
a. Meeting talking about drugs with experts

b. Company didn’t employ experts and therefore had no control over what they said

iii. Vicarious Admission – CONSPIRACY

1. Co-partners can make admission that can be used against the other co-partner – are agents of each other
a. True in both criminal and civil

2. Rules
a. Must show existence of a conspiracy

i. This must first be established

b. Statements made must be related to the conspiracy – must further the objectives of the conspiracy

c. Conspiracy cannot have terminated when the statements are made

3. U.S. v. Goldberg
a. Conspiracy to commit tax fraud – issue was timing – were the statements made before there was a conspiracy

b. Statements can be used against a late-joining conspirator

i. If statements had been made after he left conspiracy then they couldn’t have been used

c. When you join a conspiracy you carry all the baggage that came before you joined – but only baggage about that conspiracy – not any adjoining conspiracies you didn’t join

4. Bourjaily v. U.S.
a. Very important case: Conspiracy to smuggle cocaine

b. Judge determines if conspiracy based on preponderance – not determining the ultimate facts of the case just admissibility (decides outside of jury knowledge)

i. Jury then decides if there was a conspiracy beyond a reasonable doubt

c. Issue here is trustworthiness

d. What a judge can consider (preliminary facts) when determining if there was a conspiracy

i. Almost anything under Rule 104(a) whether admissible or not because not bound by the rules of evidence

ii. Hearsay alone is no longer enough because Rule 801 was amended to require independent evidence
1. Not that significant because the requirement that it be “reliable hearsay” on its own seems to require further evidence

e. Sweep of case is important

i. Under facts in Murphy – judge could consider statement as a vicarious admission even if not an excited utterance

ii. Under Michling (hit head on bulldozer) not allowed to bootstrap but under Bourjaily statement alone may be enough to be admitted

iii. If judge can rely on hearsay when deciding if it falls within exception then the judge has tremendous flexibility

f. Split between CA and Federal Court

i. §1223(c) says “evidence sufficient” which is language only used when something is being determined by the jury – sufficiency is always a question for the jury
ii. In CA jury decides facts of conspiracy

iii. Fed rules require independent evidence – CA enough evidence so that a rational jury could find – not that a judge would find

iv. Jury hears testimony then gets instruction that the statement must be ignored unless they first find there was a conspiracy using only independent evidence

v. Statements of decedents allowed even if brought in by another

g. In both Federal and CA

i. Must first establish conspiracy before admission allowed

ii. Admissions must be related to and in furtherance of the conspiracy

iii. Conspiracy must still be in existence when statements made

h. Federal

i. Judge decides if conspiracy exists

ii. Burden of proof is preponderance

iii. Judge need not follow rules so even if inadmissible hearsay may be used with some independent evidence to establish

i. CA

i. The jury decides if conspiracy exists

ii. Burden is preponderance

iii. Jury can only consider admissible evidence

f. Former Testimony (Must be Unavailable)
i. Travelers Fire v. Wright
1. Testimony from prior trial provided by the court reporter with the trial transcript

2. Supreme Court allowed

3. 4 Part Test
a. Witness is unavailable

b. Opportunity to cross-examine at the first trial

c. Identity of the issues is the same as when first cross-examined

d. Identification of the parties is the same

4. Most commonly used in retrial of same case

5. Codified in federal Rule 804(b)(1)

ii. U.S. v. Salerno
1. Mob bid rigging case

2. Wanted to offer grand jury testimony of 2 executives who later took the 5th
3. Under 804(b)(1) court said it didn’t apply because immunized testimony should negate – trial court also said different motives because grand jury questions aren’t the same as trial questions – Supreme Court agreed

4. Grand jury is one-sided – only prosecution and no cross-examination
iii. Clay v. Johns-Manville
1. Testimony of person now dead

2. 804(b)(1): Can be used if predecessor in interest has a like motive

a. Like motive and interest was intent of drafters

b. Congress changed to “predecessor in interest”

c. Not a significant difference

3. In CA

a. §1290,91,92: Like motive or interest – so maybe

b. §1291 – can only be used in a civil case

i. Even if the original testimony is from a criminal case

ii. Where it is to be used determines if it can be admitted
iv. Requirement of Unavailability

1. Can be witness who is intimidated (mob)

2. In CA have interpreted Rule 804(a) to include someone who refuses to testify

g. Declarations Against Interest (Must Be Unavailable)
i. Statements made by anyone – don’t confuse with admission by a party opponent
ii. Differences from Admissions by Party Opponents
1. Can be a statement by non-parties
2. If made by a party – try to use Admission – less onerous standard for admissibility
iii. Factors for Admissibility
1. Declarant must be unavailable
2. Peculiar means of knowledge (not known to every person)
3. Against pecuniary or proprietary interest
4. No probable motive to falsify the facts
iv. G.M. McKelvey v. General Casualty
1. Admission of signed confession by employees who stole money
2. Court says the fear is of being civilly – true reason is likely fear of criminal charges and criminal liability
a. Because the common law says must be against their pecuniary interest it is not enough that the statement was against their penal interests
v. U.S. v. Barrett
1. Stamp theft – Buzzy not Bucky as accomplice
2. Trial court said that saying who one was with was not a statement against interest by Appellate Court said it was a statement against penal interest because the statement would strongly imply the declarant’s liability for the crime
3. Buzzy not Bucky wasn’t a collateral issue but rather strengthened the statement
vi. Williamson v. U.S.
1. Delivering cocaine and pulled over and said who he was delivering the cocaine for – wanted to use this statement after he took the 5th
2. Statement didn’t inculpate the declarant but another
a. Non self-inculpatory material is not covered by the exception for declarations against interest
3. If the statement had independent evidence inculpating the declarant then the irrelevant portion could be removed and the rest admitted
4. Does this case overrule Barrett?
a. In Barret the ∆ wants the statement while here the prosecution wants it in
b. Language in the advisory report distinguishes confessions made to police officers from private conversations
i. Statements to officers may be made to gain favor
ii. Same words under different circumstances made to an acquaintance would have no difficulty qualifying
c. Not clearly overruled
vii. Analysis
1. Is it a statement against interest?
2. Is it trustworthy?
a. Must clearly demonstrate trustworthiness
b. CA (and both for the final) interpret that trustworthiness is a required factor
3. CA also includes statements against social interests
a. Intent to commit suicide
b. That person is unwed and pregnant
h. State of Mind (Availability Immaterial)
i. Basic Concept

1. Statements offered to show or infer state of mind because the statement may have had an effect on the hearer are not hearsay

2. Hearsay

a. What someone says out of court about his/her own state of mind

i. If it’s true it may come in as an exception to the hearsay rule – but still hearsay

3. Non-Hearsay

a. Not hearsay to say that X heard someone say “xxxxxx” because if heard it may have an effect on the hearer (X)

i. Watch out Bob is out to get you

1. Doesn’t have to be true may inspire fear just because the statement was heard

4. Not a risky exception – generally these statements are more trustworthy and sincere

5. What someone says about their state of mind is admissible as an exception of the hearsay rule based on
a. Necessity

b. Trustworthiness

6. Usually gets limiting instruction

7. Adkins v. Brett
a. Suit against wife’s lover for alienation of affection

b. ∏ testified that his wife told him that ∆ gave her a good time and that ∏ was distasteful to her

i. Relevant to wife’s state of min as words are pretty clear proof of her feelings

ii. Evidence of some alienation

iii. Necessity requirement is met

c. Trustworthiness

i. Not likely that she would be inaccurate about her own feelings
ii. No problem with memory – is stating it at the time she’s feeling it rather than sometime later

iii. In this case the out of court statements are likely more trustworthy than what she may say in court – especially because she cares more about the ∆’s interests
ii. The “Hillmon” Doctrine

1. Mutual Life Insurance v. Hillmon
a. Insurance refused to pay because not clear that Hillmon was dead

b. Single evidentiary ruling was at issue: the admissibility of letters from Walters saying he was going on a trip with Hillmon – insurer wanted them admitted to prove theory that it is possible that dead body is Walters and not Hillmon

i. Admitted under state of mind exception

ii. Walters’ state of mind was not actually at issue in the case – was relevant because it showed intent to accompany Hillmon

iii. Intent is relevant because it tends to prove that he did go with Hillmon – if he did then allows the possibility that Walters’ body was exchanged for Hillmon’s
c. Represents vast expansion of state of mind exception – is hornbook law today

i. Usually used when state of mind was a direct issue in the case

ii. Her admitted as one of many items proving Hillmon may not be dead

iii. An intention is within the state of mind exception

iv. Case allowed intentions (state of mind) of someone other than the declarant

v. If unchecked seems to allow in almost a limitless amount of information

d. Reliability

i. Basis for any exception is reliability – here an intent may be honest but it doesn’t really prove anything

ii. Important not that it proves the point but that it tends to prove the point

e. Main points of the case

i. Non central issue can be introduced

ii. Free of the hearsay rule

iii. Allowed hearsay within hearsay (statement within letter) without separate exception

2. Shepard v. U.S.
a. ∆ was a doctor charged with poisoning his wife

b. She said to her nurse, “Dr. Shepard has poisoned me.”

c. Was admitted at trial as a dying declaration – truth of the matter

d. Supreme Court had several problems (Cardozo)

i. Said not proper dying declaration – made 21 days before she died

ii. If let in under state of mind – jury should have received limiting instruction so that jury couldn’t use as dying declaration

iii. ∆ tried to show that wife committed suicide -- ∏ used statement to rebut by using statement to the nurse

e. In Hillmon declarant’s statement was used to infer the state of mind if another but here not allowed to infer that she didn’t commit suicide

i. Here statement of past action not future action

ii. Court said would be an end to the rule against hearsay if left in

f. Cardozo didn’t overrule Hillmon just distinguished the case and drew lines as to which states of mind can come in

i. A declaration of intention

1. Cast light on future as opposed to declarations of memory which point backwards

ii. Can’t go beyond the area of intention

iii. Makes eloquent 403 argument (though didn’t exist at the time)

g. Codified in CA and Federal Rules

i. If it’s memory (even recent) it is not state of mind

ii. Intention – yes

3. E.C. §1250 talks about statements of intention

4. E.C. §1251 talks about past state of mind
a. Declaration of memory

b. Limits

i. Must be unavailable

ii. Only if past state of mind is itself an issue

iii. Can’t be used to prove any other fact other than state of mind

5. E.C. §1252 neither of the preceding may be used if there is a lack of trustworthiness

6. U.S. v. Pheaster
a. Kidnapping case after going to get a pound of free marijuana – “I’m going to meet Angelo at Sambo’s…”

b. Admitted at trial as state of mind – relevant to show that someone named Angelo kidnapped him – the ∆ is named Angelo

c. Somewhere between what is clearly admissible (I am going to the parking lot tonight) and what is clearly inadmissible (Angelo is going to be there)
d. 9th Circuit allowed statement on technical basis

i. Based on People v. Alcalde – CA Supreme Court case statement of intent to go on a date with ∆ was admissible – basically identical statement as in Pheaster
ii. Still the law in CA

1. Supreme Court was asked to reconsider but declines saying it had been incorporated into §1250

iii. There has to be something on part of Angelo that he was going to meet Larry

iv. Adopted this case as their expression of 803(3)

e. Does Hillmon survive 803(3)

i. No definitive answer

ii. Only argued to bolster the fact that Hillmon was now part of the common law

iii. Survey Results

1. Zippo v. Rogers
a. Conducted survey to see if consumers were confused as to which light was which – state of mind of consumer when bought lighter

b. Was found to be within the state of mind exception

c. Four important points

i. Judge was careful to cite all measures taken to validate survey

ii. Test was imperfect but not enough to invalidate – imperfection goes to the weight

1. Rogers could have conducted their own survey

iii. Important to have practical was to prove things – can’t have thousands of consumers all testify

iv. Importance of trustworthiness, motive and mode of expression

1. Here court says would make survey valid even if it didn’t fit under the exception

2. Helped form Fed Rule 807 – circumstantial guarantees of trustworthiness

d. Evidence of people sending Rogers lighters to Zippos for repair – allowed in a non-assertive conduct

iv. Physical Condition – Medical Diagnosis or Treatment
1. Because of an accident or illness a person may make involuntary sounds – anyone who observes/hears them can testify – not hearsay but direct observation
a. Even if fake doesn’t make it hearsay

2. Responses to doctors or nurses or others about how they feel – all present sense statements – existing state of mind

3. Neither CA nor federal rules have any limitation

a. On the theory that most jurors are well aware of possibility of exaggeration so they won’t attach  much weight without corroborating evidence

4. More problematic are past physical sensations

a. Federal Rule 803(4) no limitation

i. One of the consequences of having a separate provision for past medical history is that it comes in for the truth of whatever the medical history was

b. CA a bit more restrictive and in some ways more liberal

i. §1251 – past state of mind

1. Can be used to recount medical history

2. Declarant must be unavailable

3. Cannot be used to prove a fact other than the physical condition

a. So if when recounting pain also says what kind of truck hit him can’t be allowed in

b. More restrictive than 803(4)

4. Statements can be made to persons other than medical personnel

a. This is broader than 803(4)
i. Recollection Evidence

i. Prior Identification

1. U.S. v. Owens
a. Guard beaten by inmate and suffered memory loss – later his memory improved and he identified his attacked to an FBI agent

b. Upon cross-examination couldn’t remember anything else about his hospital stay other than that he did identity ∆ to agent

c. Admissible under prior identification – even though cross-examination would be ineffective it was not a bar because faulty memory goes to weight of the testimony

d. Theory: memory of what a person looks like, especially a stranger, is better right after it happens than months later at trial

e. Federal Rule 801 – non-hearsay rather than exception

f. CA – is hearsay exception

i. Must be identification of party participant

ii. Made fresh after the event

iii. Person has to testify as to foundation: made and ID and it was accurate to the best of his/her ability

ii. Present Recollection Refreshed (Revived)
1. Not hearsay – someone testifying on the stand now that they remember – is direct testimony
2. Shown something to jog your memory then directly testify, used when witness is on the stand to prompt testimony

3. Can be used on opposing witness

4. E.C. 771 / Federal Rule 812

a. CA – has to be a “writing” – includes pictures

5. Process

a. Testimony and no memory

i. Witness is asked on the stand to recount whatever the recollection is and cannot

ii. Mark for identification whatever is going to be used to jog the memory – even if it doesn’t become and exhibit

iii. Now marked is shown to other side

iv. Shown to the witness

v. Now – if the witness remembers – he/she testifies

b. When the item that nudges memory comes into evidence

i. When the opposition request it

6. Baker v. State
a. Must establish

i. Record was made or adopted by the witness at the time when they did have recollection

ii. Witness can presently vouch for the fact that when recorded he knew it was accurate

b. Cardinal rule is not evidence itself but aids in the giving of evidence
iii. Past Recollection Recorded (Must Be Available)
1. Wrote something in the past when you did know it, but now can’t recollect
a. Have the document
b. Have to establish that the document was believed to be accurate at the time it was made
2. §1237(a)(2) – document can be made under person’s direction – doesn’t have to be made by them
3. Adams v. NY Central Railroad
a. Wanted to admit notes by insurance investigator who couldn’t remember the interview with the ∏
b. Process
i. No memory
ii. Marked for ID
iii. Shown to opposition
iv. Shown to witness
v. Witness testifies – or document is read into evidence
1. Jury can hear it but they don’t get the actual piece of paper to review
c. 803 exception
i. Title says whether or not witness is available – as opposed to 804 where not available
ii. Here really the witness MUST be available
j. Business Records

i. In General

1. Entities that may have useful business records:

a. Your opponents: don’t need exception because all records are admissions by the party opponent, corporations are not protected by the 5th amendment, and individuals within the corporation can be subpoenaed and documents obtained under business records exception

b. Your clients: Ask them to bring them through proper custodian

c. Everyone else: common for 3rd parties to have relevant records, have to subpoena the custodian of the records and the records themselves

2. Exception exists primarily for necessity – without it would be too costly to carry on litigation which is tantamount to a denial of substantive rights, it is also efficient as one record can encompass information that would require the testimony of hundreds or thousands of individuals

ii. Elements: What Qualifies as a Business Record
1. Must be a business record

2. Regularly kept AND contemporaneous

3. Knowledge from within the organization that are encapsulated in the business record – every item entered is within the knowledge of at least one person in the organization

4. Must be trustworthy

5. Must be established by the testimony of a custodian – doesn’t have to be the person who knows the information, or even one person, but have to testify that the record was regularly kept contemporaneous and the knowledge came from within the organization

iii. Rule 803(6) and E.C. §1270

1. “A calling of every kind” whether or not conducted for profit
a. Record has to be connected with the business activity

i. Sale ledger, appointment diaries, EKG reports, medical records, in-flight conversations

2. Things that don’t count: employee manuals and any one-off document – not contemporaneous

iv. Trustworthiness

1. Based on the theory that businesses use them to function and therefore they are likely to be accurate

2. Judge has the discretion to throw them out if not trustworthy enough (§1271(d))

v. Problems with Business Records

1. Johnson v. Lutz
a. Wanted to use a police report as a business record – a bystander told the police officer what happened and officer put it in a report

b. Problems

i. Critical information in the report wasn’t knowledge from within the organization

ii. If the officer would have seen the accident or had only report his direct observations it would have been fine

iii. Totem pole hearsay – hearsay (bystander) upon hearsay (written report)

iv. Need basis for bystander hearsay statement

2. U.S. v. Duncan
a. Hospitalization insurance fraud – wanted to admit business records that showed insurance policy information and medical data

b. Insurance policy: properly admitted, document from within the organization and meets all the required elements

c. Medical records: improperly admitted, hearsay within hearsay, don’t have an independent basis to admit this report, no custodian and no knowledge from within the organization

d. Court of Appeals said non-hearsay because the person was authorized as an agent under 801 – implicitly patient authorized information released to insurance company

3. Williams v. Alexander
a. ∏ admitted favorable parts of his medical record and ∆ wanted to admit the rest of the record where ∏ admitted how the accident happened

b. Trial court admitted as admission of the part opponent

c. Court of Appeals said not within the business record exception, extraneous information not relied upon for the treatment of the patient, since it doesn’t deal with the business of treating patients the fails the prima facia test for trustworthiness – since no reason to depend upon the information

d. Dissent said should have been admitted as a declaration against interest and was trustworthy

vi. Evidence of the Non-Occurrence of an Event

1. Allowed by Fed Rule 803(7) and CA analog – goes to the weight of the testimony
vii. Computerized Records

1. Hahnemann Hospital v. Dudnick
a. Computer records should be admitted as generally trustworthy and custodian can testify as to how the information is gathered and processed to ensure accuracy

b. Requires 3 Prongs

i. Can demonstrate that the computer record is what is claims to be

ii. Is sufficiently familiar with the record system

iii. Can establish that it was the regular practice of that business to make the record

2. Prof thinks sleeping giant of a problem because of potential tampering – though written records can also be tampered with – England treats computer printouts as a photocopy of a recorded document

viii. Public Records

1. Rule 803(8) – both broader and narrower than Business Records
a. Was partially drafted on the floor of the House of Representative – gives it a hasty makeshift character that makes it unclear
2. Divided into 3 subparts (A), (B), (C)
a. Analogous to business records – internal records of the activities of a public agency (financial records, personnel records)
b. Matters observed by an agency and recorded – can be matters external to the mechanics of operating the agency
c. Reports of investigations or evaluations – ends with a trustworthiness limitation but it is unclear if it applies only to (C) or all of 803
3. What kind of documents fall under which subpart
a. Not used in making the agency function properly – police reports – (B)
b. Line between (B) and (C) based on degree of complexity and use of judgment about the subject matter of the record
i. Autopsy in a murder case where an expert draws a conclusion as to the cause of death – (C)
ii. Airplane crash report showing where it crashed and how big the skid mark is – (B)
iii. Airplane crash metallurgic report to determine parts failure – (C)
iv. Expert opinion – usually (C)
4. Admission is subject to the judgment of the court
5. U.S. v. Oates
a. Chemical analysis of heroine and chemist is too sick to testify – his report is offered as a business record of a public agency
b. Primarily an issue raising case not an issue settling case
c. Can some in under 803(8) as a report by a public agency – under (C) as a factual finding – or under (B) as observation – court hedges
i. Admission under (C) means it cannot be used against the accused but can be used for the accused
ii. Admission under (B) (only) if a criminal case if it’s observed by a police officer or law enforcement personnel then can’t be admitted because the officer/agent could be called
1. “Law enforcement personnel” includes “badged” officer/agents but also chemists – so couldn’t come in
d. If failed as a business record may have come in under past recollection recorded
e. Could not come in under 803(6) even though an agency is a “calling of any kind” because not part of legislative intent, Congress wanted to preserve right of confrontation – wants to force live testimony in a criminal case
f. Can’t avoid 803(6) by going through 803(8)
6. U.S. v. Grady
a. NRA gun running case where allowed in Irish Police reports under 803(8)
b. How can this be reconciled with Oates
i. Writing down numbers off of a gun is more simple/common knowledge than chemical testing
ii. Chemist may have a motive for falsifying test results – though perhaps only a small motive – No motive for police to write down the wrong numbers as it wouldn’t help anyone – cross-examination would be ludicrous – “Can you write the number 4?”
c. Courts have re-written 803(8)(B) to say only law enforcement cannot use it – some courts do as the Grady court did and carve out an exception when the report contains routine and non-controversial material
i. Many federal courts would follow Grady saying Congress only intended subjective reports to be excluded
7. Beech Aircraft v. Rainey
a. ∆ wants to admit expert report that crash was due to pilot error
b. Factual findings of an investigator
i. Admissible because finding of fact was done by an agency and even though conclusions were involved they were considered trustworthy – court said hardly any statement which is not in some sense conclusionary
c. Rule: Factual findings include: opinions and conclusions that are based on the factual investigation if trustworthy
k. Other Exceptions

i. Family History – exception based on a time when there weren’t any official reports

ii. Ancient Writings – must be over 20 years old

iii. Proposals for other exceptions

1. 804(b)(6) – Forfeiture by Wrongdoing: A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness

a. Witness killed by opponents

b. This rules remedies situation where a party renders a witness unable to testify and then objects because they can’t cross examine

2. E.C. §1370 – Allows statements in diaries or to other people by dead victim about the accused

3. Statements by young victims of child molesters

iv. Problem – creates a morass of unmanageable exceptions

v. Federal Rule 807

1. Allows other exceptions of the hearsay has a high guarantee of trustworthiness

2. Courts have been relatively generous in its use

3. Requirements
a. Trustworthiness

b. More probative than other existing testimony – no other source is available

c. Serves the interests of justice – has to be important evidence

d. Give notice before the trial of intent to use

4. There is no CA equivalent to 807

a. Turbyfill v. International Harvester
b. ∏ was injured and ∆’s mechanic wrote a statement of the accident in a private room but later died and was unavailable for testimony

c. Trustworthiness – in a private room and not coerced – if alive could have been used as past recollection recorded

d. More probative – someone who actually witnessed the accident and now isn’t available

e. Justice – makes the situation clearer than if not allowed

5. Federal courts also use 807 to allow statements by decedents in wrongful death suits

6. U.S. v. Dent
a. Wanted to use Grand Jury testimony to establish the owner of the care
b. Can’t come in under prior testimony exception because was Grand Jury and not trial

c. Not admitted: questionable trustworthiness, if declarant could be found to testify then less probative

d. Concurrence suggests that Grand Jury testimony could never come in under 807 under “Near Miss” theory

i. Not admissible as prior testimony because one element is missing –the right to cross examine – if a “near miss” under the appropriate exception can’t be brought in through the back door of 807

ii. Only a minority of courts have accepted the “near miss” theory

l. Constitutional Constraints

i. Confrontation Clause

1. If read narrowly it provides that is a witness takes the stand there is a Constitutional right to cross examine; if read broadly it allows the use of hearsay

2. Crawford v. Washington (brand new case – first time he has taught it)
a. Prosecutor wanted to use tape recorded testimony by ∆’s wife –assault after alleged rape

b. WA Supreme Court allowed the tape in because elements of her testimony interlocked with her husband’s giving particularized guarantees of trustworthiness

c. US Supreme Court said not admissible because denied ∆ right to confront – it was testimonial in nature and so violated the 6th amendment – regardless of guarantee of trustworthiness – if testimonial then not admissible

d. What is a “testimonial statement” at least in a general sense?
i. Anything that one would anticipate could be used at trial

1. Affidavits

2. Custodial examination

3. Prior testimony without cross-examination
4. Depositions

5. Confessions

6. Anything that would lead an objective witness to believe that the would later be used at trial

e. Court reaffirms original intent of confrontation clause – trustworthiness through cross-examination
i. Testimony under affidavit shouldn’t relieve someone of need to actually appear in court and be cross examined

f. Case leaves open what is included in the definition of “testimony”

i. Seems to include confessions and other things in a non-adversarial proceeding

ii. Dying Declarations: May survive confrontation clause – usually made to an objective witness

iii. Excited Utterances: May also survive

iv. Calls to 911: May also survive – but could change
v. Statements by child abuse victims to physicians: Question as to whether a 4-year-old is an objective witness who knows the statements will be used at trial – is it a custodial examination if requested by the police

vi. Bourjaily: court discusses and says non-testimonial because statement was not intended for trial – seems to hold sacrosanct

vii. 804(b)(6): Causing someone to not be available for trial – court seems to say not affected and presumptively Constitutional

g. The confrontation clause is only about testimonial statements

ii. Due Process

1. Not just a hearsay problem like the confrontation clause – could come up in other ways as well

2. Chambers v. Mississippi
a. Killing of Officer Liberty, Chambers arrested and McDonald boasts to others about doing the killing

b. Chambers was the only party who wanted McDonald to testify

c. If you call a witness you can’t cross examine or impeach that witness (unless you called an opponent’s witness) – so Chambers couldn’t call McDonald and impeach him when he denied saying he killed anyone

d. No statements against interest because penal interest not pecuniary interest (common law)
e. US Supreme Court said that declarations against penal interest do not have to be admitted as a matter of constitutional law – a problem with “voucher” rule (have to vouch for your own witness) combined with problem with hearsay results in the denial of due process

3. Green v. Georgia
a. Wanted to use testimony regarding the shooting and the order of the shots

b. Statements were only against penal interest and GA only followed the common law –pecuniary interest

c. US Supreme Court reversed – exclusion of testimony resulted in denial of fair trial

d. Due Process limit as to restrictions on excluding or admitting evidence

i. Hearsay or non-hearsay

ii. Circumstances have to be quite unusual

iii. 1998 Supreme court said Chambers is confined to the facts of that case – suggest that if really unfair might be a due process problem and could knock our questionable hearsay

iv. Many states have passed laws limiting evidence against rape victims such as sexual history because prejudice to victim outweighs probative value

v. Can’t be too restrictive either – some courts have found that limitations on the questioning of minors in abuse trials was a violation of due process
IV. LEGAL RELEVANCE

a. Character

i. Term of art that has a specific meaning in evidence law – one of the most elusive concepts in all of evidence – it is very stylized and seemingly arbitrary

ii. Character can be: honest, dishonest, peaceable, violent – will tend to prove an issue in dispute in a case – there are severe restrictions on how and why character can be used as proof

iii. How can you prove a person’s character?
1. By specific conduct (CA)
a. Is the most restrictive – seems like the most logical but really the least commonly used

2. Reputation in the community

a. Very stylized method of questioning

3. Opinion by someone who knows the person whose character is in question

iv. Can only be used in 4 situations:
1. Anytime character is an issue in the case

2. In favor of a criminal ∆

a. Most common use – can’t be used unless ∆ first brings it up

3. About a criminal victim if relevant

a. Is rarely relevant

4. To impeach any witness who has testified in a civil or criminal case

a. Seems broad but very rarely occurs

v. If used the other side can rebut

b. Character in Issue

i. Almost exclusively a civil case issue

1. Possible criminal exception – as an entrapment defense and propensity to commit a crime may be relevant

ii. Cleghorn v. NY Railroad
1. Wanted to show that rail worker was a habitual drunk and forgot to throw the proper switch

2. Couldn’t be used to show negligence and would in fact be too prejudicial on that account – but could use regarding punitive damages to show he was of a certain character and the railroad company knew it

a. Makes character itself an issue

3. Jury was given limiting instruction

iii. Common examples of when character becomes an issue in the case

1. Often in torts – negligent entrustment

2. Libel

3. Has been used to enhance damages

4. Can be an issue in child custody cases

c. Character as Circumstantial Evidence

i. Reputation of Criminal ∆

1. Reputation/opinion evidence can only be initiated by the defense

2. Michelson v. U.S.
a. Bribery case – example case of stylized questioning about character and reputation – wanted to know about previous convictions

b. Can’t ask witness if they personally know about convictions can only ask if they have “heard” about any convictions

i. Trying to test if witness has accurately heard about the ∆’s reputation

ii. It doesn’t matter if they know about it, it matters if they’ve heard about it and how that has affected the person’s reputation

c. Only the very stylized questions are allowed – a “yes” or “no” answer ends the cross-examination – no follow up questions allowed

d. Arrest even without conviction is relevant to someone’s reputation

e. If party makes up the accusation of previous convictions it is reversible error – must approach cross-examination in good faith

f. Reputation has to be logically related to the charge – here it was bribery so it was relevant

g. Prosecutor can conduct the limited cross-examination OR can call witnesses and they can testify that they know ∆ and have discussed his reputation with others who know him and that the reputation is bad – but only in the stylized format

h. This case added opinion to what can be submitted into evidence so has been incorporated into stylized questions

i. Have you had occasion to form and opinion – what is that opinion?

ii. Opinion was added because few people have a reputation in a community anymore, has become hard to define – people don’t know each other like they used to 

3. Reputation of Victim

4. Has to be relevant to an issue at trial – almost exclusively used when a ∆ in a murder or assault case is claiming self-defense

5. Must be introduced by the defense – but other side can impeach

6. Previously used to show rape victim’s prior sexual history but has now been severely circumscribed by Rule 412 and E.C. §1103(2)

7. The trait has to be relevant – if crime is embezzlement then honesty would be relevant but a peaceable nature wouldn’t

d. Other Crimes and Bad Acts

i. Cannot be used to prove the character of the ∆ has to be used to prove some other point at issue: Rule 404(b) list
1. Motive
2. Opportunity
3. Intent
4. Preparation
5. Plan
6. Knowledge
7. Identity
8. Absence of mistake or accident
ii. Tucker v. State
1. ∆ drunk and waking up with a dead person in his house – twice
2. During trial for second homicide prosecutor wanted to bring evidence of first homicide – was logically relevant even though wasn’t proven that he killed the first person – still a pebble in the wall – makes it more likely he committed second homicide
3. NY Supreme Court said not properly admitted because there needed to be a finding based on clear and convincing evidence that ∆ committed the prior crime
a. Less of a showing than preponderance
4. Clear and Convincing Evidence
a. Prior Act in Isolation (Court adopts this view)
i. Evidence that shows directly that ∆ killed first person
b. Prior Act in View of Later Events
5. Must balance need and value of evidence against the prejudice of the evidence
iii. People v. Massey
1. Dish towel burglar -- ∆ was acquitted of a prior similar burglary
2. Even if first charge was still pending with no conviction would still have allowed as evidence of prior act
a. Based on preponderance standard
3. Court used Prior Act in View of Later Events
4. Large majority of jurisdictions allow evidence of other crimes if it meets local evidentiary standard
a. Some don’t allow due to collateral estoppel (wrong application) and double jeopardy – CA has rejected both as bar
5. Here prior crime was used to show signature or pattern
iv. Rex v. Smith
1. Dead brides in the bath – man tried for murder of one bride and evidence of prior 2 wives dying in same manner was introduced
2. Under rationale of Tucker which uses Act in isolation would not have been admitted
3. Doctrine of Chances
a. Where odds of something happening innocently are exceedingly small – a theory though perhaps not analytically sound
4. Huddleston v. U.S.
5. ∆ accused of selling stolen goods interstate and possessing stolen property – prosecution wanted to introduce evidence that he stole and sold TV and refrigerators in the past using the same partner
6. At the time there were three tests being used to determine prior act admissibility
a. Clear and convincing – decided by the judge
b. Preponderance – decided by the judge
c. Preponderance – decided by the jury
7. Supreme Court decided that all federal courts would use third test
a. Matter of conditional relevance
b. Not up to the judge to decide what is credible
8. 4 functions to be performed by the judge

a. Decides if the evidence is relevant to a 404(b) issue
i. In many cases, though not here, this is the crucial issue
b. Decides if there is enough evidence to send the case to the jury
i. Must be enough evidence that the other crime was committed that a reasonable jury could so determine by standard of preponderance
c. 403 Balance
i. Counterbalances some of the effects of second function
d. Gives instruction to the jury
9. Supreme Court says prior acts are to be Considered in View of Later Events when deciding if there is enough evidence of commission
10. This case represents only the federal rule –states are free to apply more restrictive rules
a. CA has adopted this case in every respect in applying §1101(b)
v. U.S. v. Beasley
1. Drugs for vegetables – prosecution wanted to introduce evidence of 6 different prior bad acts to balance the image of drug dealer testimony versus esteemed scientist
2. “Huddleston Application” (though decide before Huddleston)
a. Codeine and Valium distribution
i. Relevant for pattern and intent
ii. These drugs not relevant as to Dilaudid purchase
iii. Sufficient evidence for preponderance standard
iv. Overly prejudicial under 403
b. Pierce evidence

i. Irrelevant – could have benignly explained her absence from court

c. Conviction in Oklahoma

i. Was overturned but not a bar to admissibility per Massey
d. Purchase of vast quantities of drugs

i. Came in without objection so no error – probably could have come in anyway to show intent

e. ∆ as pimp

i. Prosecutor decided no to offer

f. 403 Analysis

g. If lower courts go through this analysis then upper courts will be more likely to uphold their ruling – even if just “going through the motions” as long as not sloppy about it

h. In the end probably a pro-prosecution outcome because if this analysis is done convictions will be affirmed

vi. U.S. v. Cunningham
1. Nurse stealing Demerol – she was one of 5 people who had access and was a known addict

2. Prosecution introduced evidence about having her license suspended for stealing Demerol and tampering with urine tests
a. Not admitted to prove character but to show motive – important because there were 4 other people who had access – without this evidence would have been harder to prove

3. If motive evidence is valuable to a jury it makes little sense to say past similar crimes are not allowed when it overlaps with the crime being charged

vii. People v. Ewoldt
1. Child molestation case – issue was, was there a crime at all – prosecution sought to admit testimony by older sister that he had done the same to her

2. If there was a crime it was committed by him – problem with molestation is often only two people present – the victim and the accused

3. Court implied that here testimony was properly admitted because used for corroboration and gives jury a basis for deciding who’s telling the truth
4. Corroboration is not a purpose specifically defined in the statute but “such as” language allows for the possibility of other valid purposes

viii. Res Gestae (Things done) – The events which make up the litigated act
1. Courts have used this theory to justify evidence coming in

a. Nebulous term – one of the original basis for excited utterance exception

b. Courts today will most often look at 404(b) but res gestae still sometimes used

2. Theory: need for complete accounting of what happened – completes the picture of the crime
e. Habit
i. Federal Rule 406 and E.C. §1105 allows it
1. Most often used to show that routine activities occurred
a. Can’t remember mailing every piece of correspondence but can offer into evidence the habit of how the office deals with correspondence
ii. Line between character and habit can be indistinct – a lot will depend on the facts of the case – if the line is too close to character it will have the same bad effect that exclusion of character evidence was meant to avoid
iii. Halloran v. Virginia Chemicals
1. Exploding Freon canister -- ∆ wanted to introduce mechanic’s habit of using immersion heating coil to heat water for the Freon
a. Wanted to establish through past conduct prior practice
2. Before allowed in would have to show that the habit occurred a sufficient number of times
a. Question then becomes – how many times is sufficient
b. Relaxed standard and shows illusiveness of character versus habit
3. A number of states have limited this evidence to incidents where there is no eye witness – not CA
iv. Perrin v. Anderson
1. Person who freaks out around cops was shot – wanted to use evidence showing 4 other occasions where ∏ had acted violently around the police – tends to show that cops may have acted in self-defense
2. Court allowed as evidence of habit – can use specific instances to show how someone would act in a certain situation
a. There were 8 previous occasions though only 4 were given to the jury – likely on a 403 objection – 4 were enough
f. Similar Happenings
i. Closely related to “other bad acts” and a bit like “habit” – most commonly used in civil cases usually to show negligence or contributory negligence
ii. Restriction based on people being liable for what they have done up to that point – not what they did afterwards
iii. Judge has discretion to admit
iv. Simon v. Kennebunkport
1. Woman tripping on the sidewalk wanted to admit testimony from shopkeepers that they had seen about 100 other people fall in the same spot
2. Must go through 403 filter
3. Modern Rule
a. If offered to prove dangerous condition has to be a substantial similarity between the critical elements of the occurrences ALSO subsequent accidents can come in if substantially similar
v. Similar Condition
1. Subspecies of similar happenings
2. A similar condition a bit before or a bit after an incident can allow a jury to infer the situation at the time of the accident
a. Observation of area must occur within a reasonably short period of time
3. Can be used in non-negligent situations
a. Contract to show parties intent – condition at time of contract
b. Calculate future earnings – what a similar student would earn after graduation
c. Value of property – what similar property would be worth
vi. Absence of a similar happening or condition can also be relevant to prove a condition at time of accident
g. Subsequent Precautions
i. Federal Rule 407 and E.C. 1151

1. 407 – evidence of the subsequent measure is not admissible to prove negligence, culpable conduct, a defect in a product, product’s design, or a need for warning or instructions – not disallowed if used to prove something else
ii. CA
1. So riddled with exceptions that it is only rarely used to admit evidence and it doesn’t apply at all to product liability cases
iii. Federal Court
1. Has been protected with force and federal rules of evidence control regardless of Erie Doctrine
iv. Public Policy
1. Don’t want to discourage people form making improvements
v. Exception for States
1. If the evidence of subsequent precautions is admissible for other purposes the fact that it’s a subsequent repair doesn’t have a baring
vi. Kelly v. Crown Equipment
1. Belt hooking on forklift ring when ∏ jumped off – company later changed the design
2. Expert testimony said the design at time of accident was excellent and proper – court said the change in design didn’t negate this testimony
a. Testimony wasn’t that it was the “best possible design”
vii. Most states have been quick to allow for impeachment – as would have been the case if had said “best design”
h. Compromise/Settlement
i. What is discussed in these proceedings either express or implied cannot be used against the party making the statement

ii. Limits

1. Must be fairly within a settlement discussion

a. Cannot retroactively say – in all those conversations I was trying to settle

2. Doesn’t immunize from other information that may be able to be produced

a. Party in settlement says, “My brakes were bad so I will pay you something.” Statement itself can’t be used in court but doesn’t prevent other party from investigating if brakes were bad and then using that information in court

3. Davidson v. Prince
4. ∏ gored by cow – conflict about the actual distance between the ∏ and the cow

5. Statement in letter about distance was found by the court to be a statement of fact and not a discussion of compromise so admissible as admission by party opponent

iii. Ando v. Woodberry
1. Guilty plea on a traffic accident trying to be used in a subsequent case

2. Court allowed in as admission by party opponent though good argument that pleading guilty could have been more for convenience than an actual admission of guilt

3. Here CA law same as federal but traffic convictions are not admissible only felony convictions are admissible

V. COMPETENCY OF WITNESSES

a. Objection to someone testifying

i. Frequency of issue

1. Most often comes up with the mental capacity to testify of a young child or of the severely deranged, insane or damaged by injury

ii. Knowledge

1. Related to competency CA §701 requires witness be competent and §702 says can only testify as to his/her own knowledge

2. Federal doesn’t have a rule of competency but since 602 has a requirement of knowledge that pretty much covers it – so not much different than CA

b. Hill v. Skinner
i. Four year old victim of a dog bite

ii. Requirements for Competency
1. Understand the obligation of truth (oath)

2. Ability to observe and communicate

iii. The judge decides competency

c. Deranged adults can even testify through grunts and gesticulations so long as they can be accurately translated

d. Hypnosis to refresh a witness’s memory

i. State v. Collins
1. Some victims of rape were hypnotized and could then identify the ∆

2. Can’t come in without restrictions – application of appropriate safeguards

a. CA has a hardline on non-admission of testimony after hypnosis

ii. State law applies

e. Other things that make a person incompetent to testify

i. If a cop in civilian clothing and an unmarked car makes an arrest may be held incompetent to testify

ii. Jurors are limited as to what they can say about jury deliberations – limited competency

iii. An excited utterance even if made by a person who would be incompetent to testify can often still be used

VI. CROSS-EXAMINATION
a. Impeaching One’s Own Witness

i. Common Law Rule: One vouches for the credibility of one’s own witness – you’re stuck with whatever they say

ii. Modern Code: Abolished in CA and partially abolished in Federal Court

b. Cross-Examination

i. Trial technique not rule of evidence

ii. Goals of cross examination: to obtain new information and impeach the witness

iii. Opposing counsel has right to cross-examine any witness but the subject matter is limited to two categories
1. Matters that were covered by the witness under direct examination

a. Cross-examination is limited by the scope of direct examination – no new substantive content

b. If call same person as your own witness then can expand content through direct examination

2. Whatever questioning is useful for purposes of impeaching the witness

a. An attempt to show the witness should not be believed and questions don’t have to relate to the subjects of direct examination

iv. If a witness refuses to submit to cross-examination, even if they have properly taken the 5th – the cross-examiner can move to strike their direct testimony

1. Sometimes can even get a mistrial

2. Counts even if witness dies before cross

c. Impeachment

i. Can impeach anyone who takes the stand and is normally done in three basic ways
1. By showing that the witness was not in good position to observe

2. By showing witness is unreliable because of bias or a poor reputation for veracity
3. By contradicting the witness

ii. Bad Character

1. Prior Bad Acts

a. NOT like 404(b) where it comes in to prove substantive issue and can come in whether or not someone takes the stand

b. 608 – offered ONLY FOR IMPEACHMENT
c. Rules
i. Person the information is to be used against must take the stand

ii. The only use for the information of prior bad acts is to show they are not believable
iii. Does not go to substance or to direct facts of the case except to say don’t believe the person who may have testifies to those facts

iv. Minor exception – if someone has repeated a hearsay statement you can also impeach the maker of the hearsay statement – but again only to show that they shouldn’t be believed about their hearsay testimony (declarant has in essence testified through another)

v. Includes parties in a criminal or civil case and witnesses in any kind of case

vi. Bad acts are matter other than felony convictions as they have their own exception

d. Three Basic Variations
i. Common Law

1. Any bad act can be used subject to a 403 filter

ii. Modification of Common Law

1. Federal Rule 608 – bad act must be one that affects the person’s veracity

iii. CA

1. Like 608 plus if a witness denies the bad acts extrinsic evidence can be brought in to prove the lie

e. U.S. v. Owens
i. Issue wasn’t his prior crimes but that he lied about them on an employment application

ii. Must use 403 filter

iii. Matter inquired to must be on the basis of good faith – must reasonably believe the acts occurred

iv. If witness steadfastly denies the bad act – that’s it – no additional evidence is allowed

1. Except in CA

f. People v. Wagner
i. Marijuana and narcotic sales
ii. Prohibited under 787 because prosecution could not use to attack character even under cross-examination

iii. Under common law would have been allowed if asked in good faith because it was brought up in testimony

iv. In Federal court would have been allowed if went to issue of veracity but here that wasn’t the issue

v. Today in CA could be used if brought in good faith and subject to a 403 analysis

1. Changed rule of evidence as far as criminal cases are concerned

2. Can’t cross-examine same witness in a civil case as to prior bad acts for purposes of impeachment

3. If ∆ denied claims prosecutor could have brought in extrinsic evidence to rebut if brought in good faith

g. People v. Harris
i. Killing of boy in dairy store – allowed admission of evidence regarding the witness’s reliability as an informant

ii. Allowed under corroboration

h. CA court has said using other crimes for corroboration was a suspect use of §1101(b)

i. Ewoldt likely indicates corroboration is a valid reason

1. Even without §1101(b) likely older daughter could have testified under Harris for the purpose of showing that the jury shouldn’t believe the ∆’s testimony
a. Can’t prove he did the crime but can use to undercut his testimony

2. Prior Felony Convictions

a. Most controversial means of impeachment because most people think that if someone was once convicted of a crime they are more likely to commit another

i. Used mainly against criminal ∆ who take the stand

b. U.S. v. Wong
i. Mail fraud and had previously been convicted twice for other frauds

ii. Can be used under 609(a)(2) without having to conduct a 403 analysis – if it’s a crime involving dishonesty or false statements then it can come in

iii. If previous crime was murder it wouldn’t come in under 609(a)(2) because murder isn’t inherently dishonest

1. May be able to use under 609(a)(1) but subject to a 403 filter

iv. 403 Filter & Increasing Hurdles
1. (a)(2) – Crime of Dishonesty – no hurdle can always come in

2. (a)(1) – Non-Accused Witness – Does prejudice substantially outweighs probative value – if about equally balanced can still come in
3. (a)(1) – Accused Witness – Prejudice merely outweighs probative value – if equally balanced it stays out

4. (b) – If conviction is more than 10 years old the probative value has to substantially outweigh the prejudice

v. If this was a civil suit Wong would not be the “accused” so the easier standard applies

c. U.S. v. Brackeen
i. Armed robbery not a crime of dishonesty

ii. Whether or not a crime is dishonest may depend on the facts of the individual case

d. Luce v. U.S.
i. If you don’t take the stand you can’t complain if prior convictions are admitted

ii. Court doesn’t know what the testimony would have been so can’t measure if prior convictions would be overly prejudicial

iii. CA Supreme Court agrees as well

e. Proving a Prior Conviction

i. The testifying party must be asked if the convictions have occurred – almost always will be acknowledged

1. Extrinsic evidence

2. But extremely limited – only if ∆ has denied the existence of the conviction(s)

3. ONLY one kind allowed: a certified copy of the conviction

3. Reputation

a. Of a witness for purposes of impeachment
b. Relatively rarely used especially as to non-party witnesses
c. When used it is used in same stylized manner as Michelson
d. Only reputation that counts is the reputation for veracity because that’s what you’re trying to impeach
iii. Capacity to Observe

1. Lindstrom
a. If someone already has psychiatric problems the psychiatrist can come in and say so

2. Verify witness’ ability to remember by asking if they remember contemporaneous events

3. Ability of witness to recall accurately the identity of a ∆ involved in a crime – jurors put faith in eye-witness testimony

4. Was a person drunk at the time – how is someone’s eyesight

iv. Testimony in Contradiction

1. Offering one witness to contradict another

a. Performs 2 functions

i. Substantive evidence

ii. Impeaching witness to the contrary

2. Sometimes a witness testifies to an issue that isn’t the central issue in the case

a. CA (Majority): Contrary testimony to collateral issues are allowed with some restrictions

3. Federal (CA): 401 Rule of relevance which is same as CA 350 – but drafted broadly because intended issues of credibility – relevance is any fact that is of consequence – limited by 403
v. Bias

1. Most witnesses on either side would have potential bias or else wouldn’t be well enough known for the parties to call them

2. Relations that can infer bias:

a. Relatives

b. Employee

c. Prejudice against class of people

d. Financial interest in outcome

e. Criminal – reduced sentence for testifying

3. U.S. v. Abel
a. Arian Brotherhood case

b. 780(f) can give evidence of someone’s bias

c. 401 – anything that makes something more probably can be admitted – but limited by 403

vi. Inconsistent Statements

1. Coles
a. CA 1235 – Prior Inconsistent Statement – exception to hearsay rule – used as substantive evidence

b. Federal Rule 801(d)(1)(A)

i. Limitations – has to be made under oath in a proceeding then it can come in for the truth of the matter

c. “Unless the interest of justice requires” allows the judge to admit the inconsistent statement

2. If person denies the truth of the statement

a. CA

i. Can be used as substantive evidence as well as impeachment

1. Prior Inconsistent Statement §1235 – exception to hearsay rule so can come in as substantive evidence

b. Federal Court

i. Can be used for impeachment and under 801(b)(1) can be used for the truth of the matter

1. Limitations

a. Has to be made under oath

b. In a specific kind of proceeding

ii. If a party opponent makes an inconsistent statement – then can come in as exception to the hearsay rule

c. Common Law

i. If after foundation is laid the person denies the statement then can only be used for impeachment

3. Where surprise is desired

a. Common Law

i. Lay foundation in advance with first witness will destroy element of surprise for second witness

b. CA

i. §769 – abolishes requirement of laying a full foundation

ii.  §770 – tricky to read, seems to state that extrinsic evidence is excluded but 2 qualifying provisions change that meaning

1. (a) unless witness has opportunity to explain (common law)

2. (b) witness has not been excused from giving further testimony

a. Don’t excuse the witness, then you don’t have to lay a foundation

b. Moist witnesses only testify once

c. If told to come back later then not excused

d. So if you don’t want to ask a question on cross-examination about an inconsistent statement, ask that they not be excused – then when it comes out they can be called back to explain the inconsistency

3. The “or as justice otherwise requires” may allow the statement in even if the witness has been excused

iii. §777 – any witness who is not a party can be excluded from the court room so they can be influenced by the testimony of other witnesses

c. Federal Court

i. Not quite as generous – Rule 613

1. Committee notes – (b) says they want to do in federal court what is done in CA and set times when a foundation doesn’t have to be laid

ii. A witness except a party to the dispute can be excluded from the courtroom during testimony

4. People v. O’Quinn
a. Killing of a woman by shooting her up with heroine and then shooting her in the head

b. Deliberately evasive “I don’t remember” constitutes an implied denial of facts which is thus materially inconsistent in effect with the prior statement

c. In CA statement comes in for the truth of the matter

5. U.S. v. Hogan
a. Marijuana case with pilot statements given while detained in Mexico

b. Not proper to admit the statements under the guise of impeachment when the real goal is to get facts before the jury that aren’t otherwise admissible

c. Major difference between CA and federal – in CA Hogan would not be followed at all because prior inconsistent statements come in for the truth of the matter

vii. Prior Consistent Statements

VII. WRITINGS

a. Original Documents Rule (Best Evidence Rule)

i. If you want or need to prove the contents of a writing or tangible representation you have to provide the best evidence of it unless there is an adequate excuse

b. Sirico v. Cotto
i. Expert testifies about the contents of a “writing” here an x-ray but fails to provide the actual x-ray

ii. Testimony not admissible because the x-ray itself is the best evidence

c. Herzig v. Swift
i. Wife of deceased in wrongful death wanted to prove what her husband’s earning were at a particular time and was using memory of business partner

ii. Can be proven by someone who had knowledge of what the earnings were – not to prove what the contents of the financial books were – personal knowledge of partner is OK

iii. Applies in 2 situations

1. Contract that under Statute of Frauds is required to be in writing or a will

2. Then must provide document or adequate excuse

d. Myers v. U.S.
i. Attorney gave account of testimony instead of using transcript – allowed, to adopt dissent would make rule too far-reaching

e. People v. Enskat
i. Photographs of porn movie – work must be taken as a whole

f. Rule: intended to prevent fraud and because of complexity of documents only a description may not be enough of a precise representation

g. 6 Ameliorating Rules:

i. Any one of several originals count – Xerox

ii. If party once had original but is no longer available, as long as proven lost or destroyed without serious fault of the proponent, can prove by a copy or oral testimony

1. Can be negligent but not willful destruction

iii. If opposing party has the original and doesn’t produce it then can show the contents through secondary evidence

iv. Certified copies enough for government documents

v. If collateral it may waive the rule

vi. Xerox copies of originals may suffice

h. Authentication

i. Proponent of any document must offer evidence that it is genuinely what it purports to be

ii. Fed Rule: 901 – non-exclusive / 902 – certain documents are self-authenticating (labels/trademarks)

iii. U.S. v. Dockins
1. Question if ∆ was a previously convicted felon – checking through fingerprint card

2. Needed to be authenticated – no custodian testified

iv. Jury decides authentication if it is contested – but initial prima facia showing of authenticity is decided by the judge

v. How to satisfy prima facia showing of authenticity §901(b)

1. Admission through pretrial discovery

2. Handwriting – testimony that a witness recognizes it

3. Self-authenticating documents

4. Circumstantial evidence

5. Knowing the voice of a person who calls

a. Bank of Denton v. Maryland Casualty
i. Phone call answered “Mills residence” was enough to authenticate

VIII. JUDICIAL NOTICE

a. E.C. §450 – Federal is parallel to CA
i. §451 – mandatory judicial notice

ii. §452 – permissive judicial notice

b. Three Categories: of laws. Of common knowledge, of verifiable facts

c. Laws: city ordinances, laws of foreign nations

i. Laws of foreign nations: In CA is matter of judicial notice – some jxs. treat as factual question though judge alone decides

d. Common Knowledge:

i. Generally known = what a reasonable person would be likely to know

ii. Varcoe v. Lee
1. Judicial notice that an area in SF was a business district

iii. §452(f) = knowledge universally know / §452(g) = common within the territory of the court

iv. State v. Lawrence
1. Value of car being over $50

2. If judicially notice is taken as true

a. CA: the jury has to be instructed that fact taken in notice is true

b. Federal: Have to be instructed but in a criminal case they can disregard it

e. Verifiable Facts

i. Accurate or ready determination whose accuracy cannot be reasonably questioned

1. What day of the week Jan. 20, 1990 fell on

f. Procedure

i. In CA if notice is sought – the party seeking it must ask for it in advance if mandatory – if permissible can wait until time of trial

ii. Better procedure is to ask for a jury instruction – then on appeal you know what the rulings were

iii. Trial court can take notice on its own and a reviewing court can take notice on its own even if the lower court didn’t

IX. OPINION
a. Lay Opinion

i. Federal Rule 602: Witness may testify only to matters of which he or she has personal knowledge

1. Would be beyond the scope to say, “I think, infer, believe, etc.” – it’s the jury’s job to make inferences

2. No speculation beyond knowledge is allowed

ii. Federal Rule 701 / E.C. 800 – Lay opinion is limited to
1. Opinions that are rationally based on the perception of the witness

2. Based on facts the witness observed

3. Opinion that is helpful to a clear understanding of the witness’ testimony

iii. Commonwealth v. Holden
1. Wink to mean make-up an alibi

b. Expert Opinion

i. An opinion can be rendered even if it is not based on eye witness observation

ii. When is it allowable

1. E.C. §801 / Federal Rule 702: Sufficiently beyond common experience

iii. People v. Clay
1. Till-tapping case

2. Police officer had special knowledge – fits definition – not a matter within common experience

iv. People v. Gardeley
1. What constituted gang activity – expert on how gang behavior is used to gain stronghold in community

v. Expertise is pragmatic not formalistic

1. Don’t have to be the most knowledgeable, just sufficiently knowledgeable
2. Practical experience can be enough

3. Sometimes book knowledge can be enough
vi. Qualifying an expert

1. Provide credentials

2. Judge alone determines if qualified to be an expert

vii. Basis of opinions given:

1. Use of texts and hearsay

a. To fill gaps in direct knowledge and observation

b. For details not often remembered

c. Get around hearsay rule

i. E.C. §801(b) – expert may testify based on matter including training and education whether or not admissible

ii. Federal Rule 703 – basically the same

2. Scope of cross-examination

a. Can ask about other tests used/not used

b. Ask about rival theories

c. Get around hearsay

i. Common Law: Can cross-examine only on the materials on which expert relied

ii. Federal: 803(18) exception to hearsay – to the extent called to attention of expert or expert relied on it – texts established as a reliable authority can be cross-examined

iii. CA – can only use for cross-examination and impeachment – not for truth – not exception to hearsay rule

3. Use of observations as opposed to hypos in rendering the opinion – sometimes both are used

a. Ideal way for expert to prepare – personally investigate

b. May also testify to facts testified to by others

c. CA/Fed: don’t have to put all the facts into the hypo

d. Federal Rule: 705 and 802 allow hypo without long factual recitation

viii. In Re: Agent Orange
1. Analysis – prof thinks good example

a. Can doctor be an expert?

b. Is opinion reliable?

c. 403 Analysis

X. SCIENTIFIC & DEMONSTRATIVE EVIDENCE

a. Central Idea of Scientific Evidence: will tell us something about out of court events tat could not be perceived by a lay person’s experience

b. Central Idea of Demonstrative Evidence: better to have physical representation than mere words describing
i. Actual evidence – like the gun

ii. Reproductions – more often, models, photos

c. Evidence may be beyond grasp of lay juror or something that cannot be perceived without scientific help

d. Judge decides admissibility

e. Modified “Frye test”

i. Federal rules are more liberal and allows more evidence

ii. 401 allows in if reliable even if doesn’t have general acceptance

iii. The absence of any single factor is not a veto of the evidence

f. Other scientific evidence is not exotic but commonplace

i. Try it a few times – time to drive from MV to SF

ii. Basic requirement: Sufficient similarity between the actual event and the scientific method used to figure it out

g. Requirement for Sufficient Foundation:
i. How system was set up, used and tested to determine accuracy

ii. If can’t testify as to requisite foundation that it was properly carried out – not admissible

iii. Must know limitations of procedure involved

iv. Common failing on chemical tests – chain of custody

h. DNA Evidence

i. One of the more significant issues in most criminal cases

ii. Underlying theory is clear and beyond scientific dispute

iii. There are some situations where odds of matching aren’t astronomical if they are related

iv. At least three areas where errors can occur and invalidate

1. Collection errors

2. Lab errors

3. Reading of the results error

XI. ATTORNEY / CLIENT PRIVILEGE
a. Aside from 5th amendment the most expansive

b. Some have said this privilege only helps the guilty not the innocent – the only person hurt by not having privilege is the guilty

c. Most think necessary part of judicial and adversarial system

i. If person not sure if they did something right or wrong would be less likely to seek counsel if that information could be disclosed

ii. Attorneys often act ask counselors for general matters

iii. Allows some leveling upward of available knowledge

iv. Discourages lawyers having to lie to protect their clients

d. How to determine the scope of privilege in any federal court

i. Based on common law – Federal Rule 501 – evolving common law – Can be interpreted by the courts

1. In diversity case – state law is followed

ii. U.S. v. Woodruff
1. Client who jumped bail – did attorney tell him about the date/time of the hearing

2. Requirements for Privilege

a. Statement by a client to an attorney or an agent of the attorney

b. In confidence

c. If not waived

3. Not within the privilege because in that communication wasn’t giving legal advice and was really acting as an officer of the court

a. CA – includes attorney’s legal opinion formed and advice given

iii. Many things known to an attorney that aren’t privileged

1. Whether a client has sought counsel

2. Communications between client and others (non-attorneys)

3. Can’t get out of answering questions by saying you talked to your attorney about it

a. Except taking the 5th
iv. Swidler & Berlin v. U.S.
1. Foster’s words after death sought to be admitted

2. Supreme Court: Federal common law applied, privilege extends through death

3. Three dissents

a. Posthumous  interests should not outweigh the right to having information

b. How important is it really after death

c. Has cut off completely any change of acquiring information

i. Effect in this case is that more information is hidden than if he had been alive – proper questioning would have revealed at least some of the information

1. If pleads the 5th could also have been granted immunity

v. San Francisco v. Superior Court
1. Doctor’s examination claimed attorney/client privilege

2. Doctor is intermediary between client and attorney

a. Hired by the attorney

b. Not doctor/patient privilege – but it is attorney/client privilege

3. Similar in situation to using a translator

4. Can seek protective order that says privilege must be waived by deposition or if held through depo then must be held through the trial

e. Corporation – legal fiction who acts and speaks through people

i. Who speaks for purpose of the privilege

1. Control Group Theory

a. Higher executives

2. Subject Matter Approach

a. Anyone who has relevant information to the matter is protected by privilege

f. What are limits of “in confidence” and are all communications covered

i. Clark v. State
1. Telephone operator eavesdropping

2. Court said not in confidence because no relationship between operator and the client

3. Court also said not privileged because wasn’t legal advice but crime/fraud

4. Attorney volunteering to help commit fraud is privilege destroyed

a. CA §956 – advice sought “or obtained” if privileged

b. Client is the holder of the privilege not the attorney

c. There is a crime/fraud exception in CA – but the application would be different than in this case

ii. Modern trend is to the contrary

1. Wiretapping laws saying unauthorized eavesdropping is not admissible at trial

iii. CA – as long as client should expect confidentiality information is privileged

1. If unlawfully overheard wouldn’t destroy that it was a confidential communication between client and attorney

2. Expectation may be arguable – if talking in a hallway and someone overhears questionable if reasonable to expect confidentiality

iv. Search warrants for the files of a lawyer

1. Must have enough probably cause

2. Special Master not otherwise involved in a case decides if a document is within the crime/fraud exception

g. Hiring an Attorney

i. Violates 6th amendment to use the fact that a person hired an attorney against them

h. Privilege is one of the areas where laws of evidence apply equally to discovery and trial

XII. PATIENT / PHYSICIAN PRIVILEGE
a. In CA seems like on par with attorney/client but there are several exceptions

b. Exceptions:

i. No privilege in a criminal case

ii. If personal injury ∏ no privilege to treatments that are related to the basis of the lawsuit

iii. E.C. §999 – Waived if ∆’s conduct is at issue where ∏ is seeking damages

iv. Doesn’t apply when ∆ medical condition is relevant to liability

c. Prink v. Rockerfeller Center
i. NY has no statute which waives privilege when patients are ∏ -- unlike CA

ii. Under circumstances was still allowed to show mental state when suicide was a possibility

iii. Is it a constitutional provision to say that privilege not waived by seeking treatment – exclusion of evidence

1. Cites Chambers v. Mississippi – would come close to due process violation

d. Only patient can waive

XIII. PSYCHOTHERAPIST/PATIENT PRIVILEGE

a. In many states covered by patient/physician but in CA is covered by both

b. Covers ∆ in criminal cases

c. Has no E.C. §999 equivalency for civil – so covered

d. Exceptions

i. But there is a patient as ∏ waiver

ii. E.C. §1024 – basis for Tarasoff case

1. No privilege if patient is dangerous to himself or others

a. Does have effect of keeping some people from therapy

2. Menendez v. Superior Court
a. Erik confesses to therapist and then tells Lyle he confessed

b. Doctor felt threatened by Lyle – also his family and loved ones

c. If privilege exists it can only be waived by the patient

d. Court says doctor must have reasonable cause to believe a threat exists

e. What if didn’t tell danger but took steps to protect would privilege have been waived at that point?  Don’t have to notify anyone for it to apply – privilege is lost as soon as therapist has good cause to believe patient is a threat
f. Holding: Once the state of good cause to believe manifests itself then at that point the privilege evaporates

e. How does one find out if psychiatrist knew or should have know that one is dangerous to others

i. Mavroudis v. Superior Court
1. Parents suing various psychiatrists because their son harmed them and they weren’t warned

2. Court could conduct an in camera review of psychiatrist’s records to determine if they should have known

a. Court decides preliminary fact if evidence should be presented

3. Can the expert be cross-examined by the parties?  No, if there is a privilege – if waived then they can – but in camera is a private review

4. Requisite standard of care: Patient is threat to himself, others or readily identifiable victim

5. Result of case – any time a psychiatric patient has injured someone else his/her records will be revealed at least to the judge

6. What can psychiatrists do – not make records in the first place, don’t keep written record

XIV. MARITAL PRIVILEGES

a. Two Privileges

i. Testification: Privilege of one spouse to not testify against other spouse as to anything confidential or not

1. Outgrowth of bar based on competency

ii. Confidences: Privilege to not divulge confidential communications between spouses

b. Testification

i. Tremmel v. U.S.
1. Husband importing heroine but wife wants to testify against him to secure immunity from courier charges

2. Federal common law of privilege is the controlling standard

3. Supreme Court

a. Didn’t belong to both spouses but solely in hands of spouse called to testify

b. Didn’t modify the Hawkins doctrine that excluded all spousal testimony – because expressly recognizes common law can evolve through reason and experience – this case was 22 years later and things have evolved

4. Impeachment

a. Testifying for reward or immunity so suggestion of bias so under cross can impeach by showing reward

b. Prosecution can rehabilitate testimony by saying both broke the law would like to convict both but want the greater criminal

ii. Majority: Have restricted this privilege to only spouse who is called to testify – CA has adopted

iii. If divorced privilege is eliminated

iv. E.C. § 970: Can’t claim privilege when asked to testify on behalf of a spouse

c. Confidences

i. §980 – limited to confidential communication, made in private in circumstances that appear to be confidential

ii. Either spouse can invoke

iii. If there is ordinary overhearing then no privilege if someone overhears – can’t expect confidentiality

iv. If someone arranges to overhear – then privilege not lost if person speaking reasonably thinks it is confidential

v. Confidences exchanged while not married not protected even if currently married

vi. Divorce eliminates the privilege but if confidences were shared during marriage then privilege holds

vii. Exceptions

1. §981 Crime/fraud exception to rule

2. Intra-family torts and crimes exception

3. §987 criminal ∆ spouse can require testimony of mate

