CRIMINAL LAW OUTLINE I / SHATZ





(Every crime is defined in terms of 2 elements: Actus Reus & Mens Rea)


ACTUS REUS = Voluntary Act w/ 2 parts: 


1) VOLUNTARY


D. not responsible for acts that he couldn’t control (David W.)


D. not responsible for acts done while D. was unconscious, as long as not self-induced (Newton)


ACT


Does not include Status (Robinson,Powell)


Does include an omission if there was a duty to act (Heitzman)


Duties traditionally recognized by the law are those established by:


Statute


Certain Status Relationships


Contract


Voluntary Assumption of the Duty and Creating Reliance on Assumption of the Duty


MENS REA  - Deals w/ what mental state requirement there is for each act element of the crime


                     - Determined by what definition of the crime is in the Statute, 


                     - and by what the Court says the definition of the crime is in the Statute


                       (ie. statutory interpretation)


3 Possible kinds of mental states that can be attached to each act element of the statute:


1) SPECIFIC or SUBJECTIVE MENTAL STATE


Prosecution has to prove 


that you had Intent to do a Physical Act (ie. there was a Voluntary Physical Act)


and, that you had Intent to do a Later Act (such as assault w/ intent to rape)


to Achieve a Certain Result (such as assault w/ intent to kill)


or, With a Certain Attitude (such as Malice)


or, With Knowledge of Certain Circumstances (such as receiving stolen property)


Intentional Physical Acts + Some Subjective Mental State





2) GENERAL or OBJECTIVE INTENT


There is an Intent to Do a Physical Act Which a Reasonable Defendant Would Know Will Bring                      About a Forbidden Result


If a Reasonable Person Would Have Known that the Result Would Happen, that it is Forbidden  by the Statute, then the Intent to Bring About that Result is Imputed to the D.


We Ask Not What D. Was Thinking, but What a Reasonable Person Would Have Been Thinking.


Defense of Reasonable Mistake:


an Honest and Reasonable Mistake of Fact is a Defense if the Facts as D. Believed them to be Would Have Made the D. Innocent. (Hernandez,Mayberry)


if Mistake of Fact Only Goes to the Degree of Crime that D. is Committing, that is No Defense. (Olsen)


  


 3) STRICT LIABILITY or NO MENTAL STATE AT ALL


Prosecution does not have to prove subjective or objective intent.


Sometimes D. is Strictly Liable For One Act Element of a Crime That Has Several


       (ie. the age in Olsen / the length of the gun in Azevedo)


D. is Strictly Liable For Knowledge of the Law, Except in 3 Circumstances:


When Knowledge of the Law is an Element of the Crime.


Where the Conduct is an Omission and the Law is Not Reasonably Knowable. (Lambert)





Where the D. Has Done All That Can Be Asked of Someone to Find Out What the Law Is, and Has Been Misled By an Official. (Bray/Snyder)


it is not enough that you have been misinformed by your attorney, you have to have been misled by the Govt.  (Snyder)


Whole Crimes May Be Strict Liability / Crimes Where No Act Element Has a Mens Rea


       ( ex.  Cow branding - Casey,  Selling adulterated prescriptions - Stuart )


Usual Factors in Determining that a Crime is Entirely Strict Liability:


it is a Regulatory Crime, as opposed to a common law crime.


there is Difficulty In Proving Mens Rea.


the Penalties Are Small.


there is No Particular Stigma For Violation Of The Statute.





~~~ Elements of a Crime:  As a Prosecutor, What Would I Have To Prove To Convict Someone? ~~~





HOMICIDE   3 Ways To Prosecute:





INTENTIONAL HOMICIDE


       Is There Malice?


Any Intentional Homicide Is With Malice / Intent Is Malice, Except In 2 Circumstances:


Heat of Passion


Honest, Reasonable Belief in Self Defense / or, probably any other Affirmative Defense





Heat of Passion:  2 Elements:


D. Was Subjectively In The Heat of Passion


Occasion For His Passion Was Adequate Provocation, Objectively Measured


Provocation Has To Come From the Person Who Was Killed (Spurlin problem case)


Provocation Must Be Such as to Render Ordinary Men of Average Disposition Liable to Act Rationally or Without Due Deliberation and Reflection. (Berry)


Provocation Can be Verbal, It Can be Cumulative Over Time


       - Factors that Provocation Takes Account of:


                     -What is Reasonable Person? People w/ Vietnam Vet Syndrome? Different Races?


generally, Class State Will be Taken into Account


Factors of Individual Mental Abnormalities Will Not be Taken into Account.


Belief in Self Defense:


Honest and Reasonable Belief in Existence of Facts Constituting Self Defense (Christain S.)


                                              = other way to negate malice.





If You Have Malice, Then You Have Murder.


You Have Murder 1 if:


Premeditation and Deliberation


factors to look for in proving P & D:


Direct Evidence of Planning Activity, or


an Inference of Planning Activity Derived from Proof of a Prior Relationship, or, the Manner of the Killing.  (Anderson,Wharton)


Killing During the Commission of the 12 Felonies.


Killing by One of the 6 Identified Means:


               ex.  - Lying in Wait  - 3 factors:


Concealment by D. of himself, or Concealment of his Purpose


Watching and Waiting, Enough to Show Equivalent of Premeditation


and,  Surprise Attack from a Position of Advantage.  (Ceja)


- ex. - Torture - one of 6 means


requires that D. had Intent to Cause Cruel Pain and Suffering for the purpose of revenge, extortion, persuasion or any sadistic purpose.





UNINTENTIONAL HOMICIDE


       Is there Malice?


Implied Malice - Manifest by Wanton Disregard for Human Life, 


- or, Intent to Inflict Grievous Bodily Injury


                    - ex. - ways to manifest it:


deliberate drunk driving (Watson)


starving a child (Burden)


initiating a gun battle (Taylor)


                                      - 2 parts to analysis:


Did D. do something that, Objectively Viewed, was a High Probability of Death?


Subjectively, Was D. Aware of the Risk of what he was doing?      


                   


the fact that the Conduct of D. was a Misdemeanor, Does Not Mean that it Was Also Not Implied Malice. (Nieto-Benitez)


You Can Negate/Mitigate Malice with Heat of Passion of Imperfect Self Defense


                                - in this case you get Voluntary Manslaughter. (Shatz note)      


You can Negate Malice by Intoxication, by saying you were so drunk that you didn’t know that what you were doing was risky.


                 - in this case - No Malice - Involuntary Manslaughter. (Ricardi)


          > If there is Malice, go through the Ques. of Whether it is One of 12 Felonies,


             or One of 6 Means.


          > If No Malice - Involuntary Manslaughter


          > If D. was guilty of Criminal Negligence Connected to Unintended Homicide (Walker)


                                             > look at Causation.


          CAUSATION


Mental State and Act Causing Death Must Coincide.


In the case of Third Party Killings, you have to look at Whether the Malicious Act, Over and Above the Felony, Was the Cause of Death. (Joe R.)


                              2 parts of Causation:


D. has to be the Cause in Fact / “But For” Cause.


assuming D. was the “but for” cause, Prosecution also has to Prove that D. was the Proximate Cause


        = there was No Intervening, Unforeseeable Cause. (Roberts)


Not Considered to be an Intervening Cause when Defendant’s Victim has  a Preexisting Condition.


Not an Intervening Cause when 2 Causes Come Together to Cause a Death.  


       = Concurrent Cause situation - Both Defendants are Liable.                              


                                                               (Atkins,Caldwell problems)


When D’s Act Renders the Actor Irresponsible, or Puts the Actor in a Life-Threatening Situation…  the Actions of  Victim of the Attack (Roberts) , or the Victim of drunk boating (Armitage)… Are Not Considered to be Unforeseeable.


The more stressful, difficult situation that you place another person in, the more Foreseeable it is that they will do something stupid or weird.





Third way to convict someone of a homicide is by proving that it occurred in Commission of a Crime =


FELONY MURDER


ask:  1) Whether there was a Felony?


2) Whether the Killing was Done in Perpetration of a Felony?


Not in Perpetration if it was Intentionally Done by Someone Other than the Felon. (Washington)


Not in Perpetration if it Was Not the Natural, Probable Consequence of the Felony.


Not in Perpetration if the Felony Has Ended because D. has Escaped to a Place of Temporary Safety. ( Kendrick)


        3) Did D. Have the Specific Intent to Commit the Felony?  (Sears)    


            


then ask:  2 other questions that relate only to 2nd Degree Felony Murder:


Whether the Felony MERGES?


Felony Merges if it is Assaultive Conduct, Not Done With an Independent Felonious Purpose. (Hansen)


Burglary Will Merge if the Burglary is Done With the Intent to Commit a Crime Involving Assaultive Conduct Without Independent Felonious Purpose.


- if you enter a building with the intent to do a merging crime, then the burglary also merges.


       


If it is not one of the 12 listed felonies, Is It Dangerous To Life In The Abstract?


                                                                   = Does it have a High Probability of Death? 





If it is a Murder, it is Murder 1 if one of the 12 felonies, and if Murder 1 is Not Disproportionate Under The Dillon Case.


If it is not a Murder, Possible Involuntary Manslaughter, based on the idea of Misdemeanor Manslaughter.


MISDEMEANOR MANSLAUGHTER


If Misdemeanor is Dangerous to Human Life or Safety, and Done With At Least The Mens Rea Of Criminal Negligence.


= Misdemeanor is Intended or Done With Criminal Negligence. (Stuart)








OFFENSES AGAINST PROPERTY


BURGLARY


       =  Entry Into Any Building Listed In The Burglary Statute,    (any room, locked car, airplane, etc.)


                       With The Intent To Commit A Felony Or Theft.     (Gauze)


           except:


When it is Your Own House and You Have Unrestricted Right To Enter It. (Gauze)


When the Other Person Consents To Your Entry, Knowing You Are Going To Commit The Felony or Theft.  (ie. not burglary when you are invited in to shoot up w/ addict)


“Intent” can be to do any felony, or any part of a felony. (Ortega prob.)


Even a non-violent felony. (Salemme)


“Entry” includes any violation of airspace of a building by any portion of the body or any portion of any tool conducted by the body, including an ATM card. (Ravenscroft)


“Room” means any individual room of a building, even when the initial entry into the building did not constitute a burglary. (McCormack)





THEFT


       mens rea = the Intent to Permanently Deprive, or at least Create a Substantial Risk of Loss to Another,   


                         of Property Belonging to Another Person. (Brown)





an Honest Belief by D. that It Is His/Her Property Is a Defense.  (Rosen prob.)


D. Can’t Have an Honest Belief if the Amount Owed is Unliquidated. (Holmes)


D. Can’t Have an Honest Belief if the Claim Arises From a Wholly Illegal Transaction.(Gates prob)    


THEFT CRIMES


- Act:  Depending on which of 8 theft crimes, act is different


           - Distinguished by manner in which property is obtained. (Ashley)         


LARCENY - Trespassory, Unconsented To Taking


                   - Includes Larceny by Trick, where the apparent Consent is gotten by Fraud.


FALSE PRETENSES - D. Obtains the Title to the Property by Fraud.


EMBEZZLEMENT - a Fraudulent Inversion of Property which has been Entrusted, ie., which D. has 


                                  Obtained Properly, but later decides to make off with.


THEFT BY MISAPPROPRIATION - Property is Obtained by Inadvertence and Not Returned when D.        


                                                           Becomes Aware of  Who True Owner Is, or at least knows how to 


                                                           find the true owner. (Moses)


ROBBERY - Larceny From a Person, or the Immediate Presence of the Person, by Violence or Threats of 


                      Immediate Violence.


                   - mens rea has to occur before or during the use of force. (Green)


it is Robbery even when:


the victim is only lured away from the property without violence or threats.


the victim is only constructively present with the property. (Webster)


the threats are only implied. (ex.-Hays-guy drops out of ceiling w/ gun = implied threat)


the force is minimal, but more than the minimum necessary for grand theft. (Mungia)


EXTORTION - Property is Obtained / Title is Obtained by Means of an Unlawful Theft Not Amounting to 


                         Robbery. (Hessling prob.)


FORGERY - Making of a False Writing, with Apparent Legal Significance, With the Intent to Defraud.


RECEIVING STOLEN PROPERTY - When Property is Received With Knowledge That it is Stolen.


however, after some additional act, the Thief Cannot Be, At the 


       Same Time, a Receiver of Stolen Property. (Moses)





In Addition To Acquiring the Property, To Be Guilty, the Defendant Must Also Asportate the property,


                                                                                                                 (ie. carry it away)


but, Any Exercise of Dominion and Control Over the Property Constitutes Asportation. (Khoury)





                                                                           


ANTICIPATORY CRIMES





ATTEMPTS


       - Mens Rea is Specific Intent To Commit the Substantive Crime, 


         Even Where the Substantive Crime Has No Mens Rea


       - One Cannot Attempt an Unintentional Crime. (Collie)


Conduct - Examine Conduct With Reference To 2 Factors:


Proximity to the Completed Crime, and


Clarity or Unambiguity or Unequivocality of the Intent


       as Established by the Act. (Berger,Staples)


SOLICITATION


Not an Attempt because the Person Solicited Becomes the Principal, and Attempt is then Tested by 


       Whether the Person Solicited Has Enough Conduct to Constitute the Crime.


mens rea = Intent to Have Someone Else Commit the Crime.


act = Asking Them To Do It. (Gordon)


Doesn’t Have To Be Express, Can Be Implied, But Have To Be Asking Them To Do It.





Once You Have Asked the Person to Do It, With the Intent That They Do It, 


                            the Crime is Complete, whether or not the Offer is Withdrawn, any Acts are Done, or 


                            anything happens.


                            - Once you’ve asked, with that intent, that is the end of it.


First Amendment bars conviction for any crime based on speech, unless:


the speech is sufficiently proximate to achieving the criminal result, and,


the speech is sufficiently likely to produce that result.


CONSPIRACY


elements of conspiracy


issue of vicarious liability of co-conspirators 


elements:


Agreement to Commit a Crime or Unlawful Act, or Lawful Act by Criminal or Unlawful Means, and,


An Overt Act Toward the Commission of the Crime by any Conspirator.


MENTAL STATE = Specific Intent that the Crime be Committed.


You Cannot Conspire to Commit an Unintentional Crime, (Swain), just like you can’t attempt to commit a crime that can only be done unintentionally.


“Specific Intent” May Not Be Inferred from Aid to the Crime, 


        With Knowledge of the Criminal Activity, Alone. (Lauria)


You Need Either Direct Evidence of Intent (ex. Defendant’s own admission) , or,


Indirect Evidence of Intent, derived either from:


D’s Special Relationship to the Criminal Activity (ie. a Stake in the Venture), or,


the Aggravated Nature of the Crime, ie., a serious felony. (Lauria)


ACT ELEMENT = You need to have an Agreement Between 2 Real Conspirators and an Overt Act.


“Agreement” can be proved by Circumstantial Evidence and Concerted Activity. (Lorenson)


 limitations of conspiracy doctrine:


-certain situations where agreement to commit a crime + overt act + intent, is not enough for a conspiracy:


where the Legislators mean Not to Have Intended to Apply General Conspiracy Statute to a Particular Substantive Crime.


If the Substantive Crime has More than 1 Participant, and, the Statute Doesn’t Punish One of the Participants, particularly if the Participant is Viewed as a Victim, or, it provides a Lesser Punishment, It May Mean that Use of the Conspiracy Statute


       Would Upset the Legislative Scheme. (Gebardi prob.)


also have WHARTON’S RULE: 


        = Where a Crime Requires the Voluntary Participation of More than 1 Wrongdoer, and, 


           the Minimum Number Required to Commit the Substantive Crime Are the Ones that Agree to the  


           Crime, You Cannot Separately Punish Them for Conspiracy. (Mayers)


because the Conspiracy is already Part of the Substantive Crime, the Legislature has already 


       Taken Account of That in Punishing the Substantive Crime.





THE DEFENSE OF IMPOSSIBILITY


If an Attempt to Commit a Crime Fails, Because of Some Fact Unknown to the Defendant, That is No Defense To an Attempt Charge.


If an Attempt to Commit the Crime Fails Because the D. Did Not Know the Law that Made this Action of his OK, That is a Defense To an Attempt Charge.


other jurisdictions, Fed. Cts., NY Cts., all agree w/this definition, but define the middle grounds case differently.


they would say that if D. sets out to do something and achieves the goal - buys the watch, and the watch is not in fact stolen - that is a Legal Impossibility situation, and, Factual Impossibility should only be applied to situation where D. is frustrated in achieving the real world goal that he had.      (different treatment of that kind of case in other jurisdictions)


  -in Calif., the case of the watch is treated as Factual Impossibility and is No Defense.


ANTICIPATORY CRIMES AND THE CONSTITUTION


Constitutional limits / Due process limit on punishing people in these kinds of vagrancy and anticipatory-type crimes.


(Papachristou/Caswell) - When you have Statutes or Ordinances which Attempt to Punish Conduct Thought to be Precursors of Criminal Activity, They Can Violate Due Process & Be Void for Vagueness, in Either of 2 Ways:


If there is No Fair Notice because the D. or a Reasonable Person Couldn’t Figure Out What Was Forbidden.  (that Can definitely Be Cured by a Specific Intent Requirement in the Statute)


or, Statute can also be Void for Vagueness if it is Overbroad, if it encompasses a lot of innocent activity, it is so Over-inclusive that we assume that there is a Great Risk of Arbitrary Enforcement, because the Police are Left to Sift Out the Innocent Activity from the Guilty Activity, Without Any Standards.


        - if the Police are Given No Standards, that Can Violate Due Process.


   


      


AFFIRMATIVE DEFENSES





1. DEFENSIVE USE OF FORCE(defense of persons, defense of property, use of force in crime prevention)





DEFENSE OF PERSONS


If D. has Taken Action that is a Reasonable Response to the Apprehension of a Present or Imminent Attack, There is a Defense. (Hecker)


Elements of the Defense:


D. has to Honestly and Reasonably Believe that an Attack is Imminent.


Response to the Attack has to be Reasonable, ie., no more force than necessary to repel the attack. 


“Reasonableness” Does Not Take Account of drunkenness, characterological defects, psychological conditions (ie., not used in our reasonable person standard)


We Do Take Account of Attendant Circumstances, such as: past battering, physically identifiable class-based differences such as race or gender if they are relevant to the use of force.


No Retreat Rule in Calif., unless:


D. has the gun, has initiated the encounter with little force, and the victim has responded with great force, before the D. can respond to the escalation by the victim, the D. has to have retreated, if possible.


if D. begins it small, and victim responds excessively, there is a retreat rule….if D. can’t retreat, may use deadly force.  


even if D. is the initial wrongdoer and initiated a contact in a specific conflict with deadly force, if D. withdraws in good faith, and makes that withdrawal reasonably known to the victim (ie., the victim should reasonably have been aware of the withdrawal), then the D. Does Have Self Defense if the victim continues to assault the D., and the D. responds with deadly force.   


           


In Calif., THE DEFENSE OF A THIRD PARTY has a series of rules:


If D. Honestly and Reasonably Believes that the Third Party Had a Right of Self Defense, the D. May Respond on Behalf of the Third Party,    Except in 1 Circumstance:


that is if the D. Uses Deadly Force on Behalf of Someone Other Than a Family Member.


in that case, the D. only has a defense if the third party would have had a defense.


No Right of Self Defense just because a Police Officer is Making an Illegal Arrest, But,


the fact of the Illegal Arrest May Negate an Element of Some Crimes, such as assault on a police officer. (Curtis)


DEFENSE OF PROPERTY


You can always Defend Property with Reasonable, Non-Deadly Force.


at common law, you could use deadly force to resist any felony related to habitation / your house.


in Calif., You Can Defend Your House, Your Property, If There is a Threat of Violence to an Inhabitant. (Ceballos)


under amended statute 198.5, there is a Presumption that a D. Reasonably Believed there would be a Threat of Violence if the Victim Made a Forcible Entry.


CRIME PREVENTION


You can always Use Reasonable, Non-Deadly Force to Prevent a Felony or a Misdemeanor Involving Breach of the Peace, or To Apprehend a Criminal.


problems come up with when you can use deadly force:


a Police Officer can Use Deadly Force Only if there is Probable Cause to Believe that the Commission of a Dangerous Felony has Occurred by the Victim, or, if the Victim Poses a Significant Threat to Himself or to Others. (Garner)


whether a Private Person is held to the same standard or not has never been decided, but, by a parity of reasoning with the Ceballos case, you would have to assume that You Could Not Use Deadly Force to Prevent a Felony or to Apprehend a Criminal, Unless that Criminal Poses a Real Danger of Violence to People, or, Had Committed Violence to People, or, had otherwise Posed a Danger of Future Violence to People.





NECESSITY AND DURESS (2 affirmative defenses)


NECESSITY refers to all Choice of Evil situations, where, no matter how they were created, If D. is Alleging that He Chose the Lesser Evil and Made a Reasonable Choice, and thereby Committed the Crime, That is a Necessity Defense. 


DURESS refers to those situations where the Defendant’s Will is Overpowered by a bad guy who co-opts the Defendant into doing badness with him, because the Defendant, as a Person of Reasonable Firmness, Cannot Resist the Threats that are Being Brought Against Him.


NECESSITY - elements:


D. has to Honestly and Reasonably Believe that the Commission of the Crime is the Lesser Evil to Some Other Evil that is about to occur. (Pena)


D. has to Honestly and Reasonably Believe that There is No Alternative to the Choice of Evil Anticipated or the Crime.  (Weber)


Necessity is No Defense if the D. Continues to Commit the Crime After the Necessity has Ended.


Necessity is Not a Complete Defense if the D. is Responsible for Creating the Situation that Put the D. To the Choice.


if D. created the problem initially, D. Can’t then say that he did the crime in order to avoid the problem that he himself created.  


but, we Punish the D. in that situation according to the D.’s Mens Rea in Creating the Situation, rather than according to what the D. does after the situation is created.


if D. recklessly endangered somebody and then must kill in order to save lives, we punish the D. for the recklessness, rather than for the later killing, assuming that the killing was the good choice at the point it was made.  


DURESS


Penal Code 26 gives a defense as an element of the crime if the D. reasonably believed that D.’s life was in danger.


broader common law duress defense applies if D. is Coerced into Committing the Crime by Threats which a Person of  Reasonable Firmness Wouldn’t Resist.


Test for Duress:   Person Commits the Crime Under Threats, and, a Person of Reasonable Firmness Could Not Have Resisted.


No Defense if D. Could Have Prevented the Execution of the Threat Without Committing the Crime.


ex.   If threat is: if you don’t rob the bank tomorrow, I’m going to come by and kill you, and if you can prevent the killing and avoid the robbery by telling the sheriff, then you can’t later claim you acted out of duress.


also, Duress is No Defense to a Capital Crime/a murder, because it is assumed as a matter of law that a person of reasonable firmness would always resist killing an innocent person, no matter what the threat made was.  





ENTRAPMENT AND DUE PROCESS


in Calif., Entrapment Defense applies when the D. Can Show That D. Was Induced to Commit the Crime by Conduct of the Police that Would Be Likely to Induce a Normal Law Abiding Citizen to Commit the Crime. 


2 factors to consider:


       1.    Did the Officer Create Unusual, Non-Criminal Motives for the Crime, or, 


Did the Officer Make the Crime Unusually Attractive in some way.


under Fed. Law, the defense of entrapment exists only if D. is Not Predisposed to Commit the Crime. (Russell/Hampton)


but, if Govt. Conduct is Sufficiently Outrageous, there May Be a Due Process Violation. (Hampton)


by saying  “outrageous”, this might apply when the Govt. Initiates Crimes of Violence Against People or Induces People to Participate in Crimes of Violence.


     - may be other situations, but this is the one hint we have in Hampton of what Powell was talking about.





INSANITY


in Calif. and Fed. Cts. the test is:


Whether the D. is Suffering From a Mental Disease or Defect and as a result Doesn’t Know the Nature of His Act or Doesn’t Know That the Acts Are Wrongful. (Skinner)


by  “knowledge of wrongfulness”, we mean that the D. also has to appreciate the wrongfulness, and it refers to moral wrongfulness, as opposed to simply legal wrongfulness.


D. has to know that it is morally wrong. (Skinner)








VICARIOUS LIABILITY  (Group Crimes)





ACCOMPLICE LIABILITY


first thing you look at:  Deal with the Principal first, then worry about people who may be vicariously liable.


No Vicarious Liability Unless the Principal is Guilty of a Crime. (Collins)


If Principal is Guilty, the Accomplice is Liable if the Accomplice has the Mens Rea.


Mens Rea = The Intent to Aid and the Intent that the Principal Accomplish the Crime.


“Intent” means Purpose.


Indifference is not a defense in belief


“Purpose” can be Inferred from Knowledge of the Crime and Aid.


but, the Test, under Beeman, is the Purpose.


and, in terms of Conduct, the D. Doesn’t Have to be the “but for” Cause of the Commission of the Crime, but D. Must Render Not Insubstantial, Actual Aid.


that Can Include Standing By to Help Out, With the Principal’s Knowledge, Before the Crime or While the Crime is in Progress.


the Crime is “in progress” While the Elements of the Crime are Being Committed.


in the case of Asportation, Crime is in Progress Until the Principal Reaches a Point of Temporary Safety. (Cooper)


if the Aid of the D. is Offered After the Crime is Complete, meaning the elements are not still being committed, and it is Offered Without Prior Agreement to Commit the Crime or Aid during the Crime, then D. is Guilty of Being an “Accessory After the Fact”.


Who is the Principal in cases where you have 2 or more actors?


Not every situation involving 2 actors contributing to a crime is a case of principal and accomplice.


sometimes you have 2 Principals in Concurrent Causation (ex. - Caldwell prob. - guy pointing gun out the window and guy driving crazy are both principals, and they concurrently caused the death).


sometimes you have a Principal and an Innocent Agent. (Williams)


Williams used her innocent sister to accomplish her nefarious purpose of killing Brooks.


When you have a Suicide Situation, and 2 People are Involved, If the Survivor Was Passive, or it was a Double Suicide Attempt by the Same Instrumentality, the Survivor is Guilty of  “Aiding and Abetting  the Suicide”, and is Not Guilty of Murder.


in other situations the Survivor is going to be Guilty of Murder. (Joseph G., Cleaves)





SCOPE OF LIABILITY FOR UNINTENDED CRIMES


Accomplice or Co-Conspirator is Liable for Crimes Beyond What the Accomplice or Co-Conspirator Intended if :   the Additional Crimes are Committed by the Principal , Either, in Furtherance of the Agreed-Upon Crime (subjective test), or, 


if  the Crimes Are the Natural and Probable Consequence of the Agreed-Upon Crime. (objective test)  (Kauffman,Luparello)


Aider and Abettor or Co-Conspirator Will Only Be Liable for the Degree of Crime that is Foreseeable. (Woods)


Scope of Liability of Co-Conspirators is Determined by How the Conspiracy is Defined.


Depending on how the D.A. defines the conspiracy, it will either sweep more people or fewer people into the conspiracy. (Manson prob.)


Withdrawal From Conspiracy :


once an Overt Act is Done By Any Conspirator, Everybody who has Agreed to the Crime is Guilty of  a Conspiracy. 


You Can Avoid Liability for Future Crimes, however, if You Withdraw.


to Withdraw, You Have to Communicate to All Other Co-Conspirators. (traditional rule)


Model Penal Code Says you Have to Communicate to the Police.


it is not clear what you have to do if the conspiracy is so broad that you don’t know who is in it.


Courts will probably say that you Either Have to Notify All the Conspirators that You Are Out, or, You Have to Notify the Conspirators that you know of, and, Try to Frustrate the Object of the Conspiracy, which may mean going to the police, if you don’t know who else is in it.


Legal Limitations on Use of the Conspiracy Doctrine:


if there is evidence that the Legislature Did Not Intend to Punish One of 2 Necessary Parties to the Conspiracy, then that party Cannot be Vicariously Liable for Substantive Crimes of the Conspiracy.


if there is evidence that the Legislature Meant to Punish One of 2 Parties Less Then the Other Party in the Conspiracy, You Can’t Use the Conspiracy Doctrine to Punish that Party More.(note on limitations)








THE RELATIONSHIP OF CRIME AND PUNISHMENT





THE REQUIREMENT OF PROPORTIONALITY


8th Amend. Prohibits certain kinds of punishments, cruel kinds of punishments. (Weems,Harmelin)


8th Amend. Requires that Punishments Not be Grossly Disproportionate.


when doing Disproportionality Analysis, aside from death penalty context : 


look first at the Nature of the Crime and the Nature of the Punishment, and if the Punishment Doesn’t Seem Grossly Excessive, given the Nature of the Crime, then it is OK.


if it Does Seem Grossly Excessive, then Look to Similar Crimes in the Same Jurisdiction and the Same Crime in Other Jurisdictions, and See if You Think it is Grossly Excessive.


if you do, then it is Unconstitutional.                                                           





THE DEATH PENALTY


Death Penalty Law Must Meet 3 Constitutional Requirements that the Supreme Ct. has adopted:


1) Requirement that Penalty Has to be Proportionate to the Crime to Which it is Applied. (Coker,Endman)


Proportionality Analysis has 2 Parts:


Has to be Consistent with Contemporary Values


Has to Purport with the Dignity of Human Kind, ie., It Has To Serve A Penalogical Purpose.


                                                                  = Deterrence or Retribution. (Gregg,Coker,Endman)


Furman Standard - It Can’t Be a Scheme which Creates the Risk of Arbitrary and Capricious Enforcement.


in imposition of the Death Penalty, you need Standards that Limit the Class of Death Eligible People to Keep the Scheme from Being seen as Arbitrary. (Furman,Gregg)


Fact-Finder Has To Be Allowed Discretion to Base the Death Penalty on Individualized Factors Relating to the D.’s Character and Record, and the Nature of the Crime.


in applying these factors to cases:


Death Penalty is Disproportionate for rape of an adult woman.


Death Penalty is Disproportionate for murder committed by another person when the D. did not intend to kill and was not a major actor in a felony which led to the killing. (Endman)


Death Penalty is Not Disproportionate when the D. is a major participant in the felony-murder and acts with malice (implied malice/reckless disregard in that case).


McCleskey - even where, statistically, race is established as a factor in the application of the death penalty, you can’t win a constitutional arbitrariness challenge (a Furman/Gregg challenge), if there are Adequate Safeguards as to guide the discretion of the jury, and if there is no showing that Intentional Racism affected the outcome in the Defendant’s own case.  
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