CRIMINAL PROCEDURE OUTLINE
OVERVIEW:

1. Three Sources of Rights in the States:

a. 4th, 5th, 6th and 8th amendments apply directly to the federal gov.
i. Incorporated against the state by the 14th amendment
b. Due Process Clause: 14th amendment

i. Substantive: The state has no authority to regulate a certain body of conduct
ii. Procedural: If it is fundamentally unfair procedurally (shock the conscience). 
c. Equal Protection Clause: 14th amendment
4th AMENDMENT:

I. FOURTH AMENDMENT ATTACK PLAN

a.  Was there a search or a seizure? (That violated the citizens REP- reasonable expectation of privacy.)

i.  Does Δ have a reasonable expectation of privacy?

1. Did Δ expect privacy?

2. Was it reasonable for him to expect privacy?

b.  If there was a search or seizure, was it reasonable (was the Δs personal privacy interest invaded by the government conduct?)?

     i.  Was there a warrant?

1.  If so, was it based on probable cause?

     ii.  If no warrant, does an exception apply?

c.  Will the Exclusionary Rule be applied?
II. FOURTH AMENDMENT INTRODUCTION

a. Goal is for officials to gather evidence without intruding on the rights of citizens

b. Doesn’t apply to private activity! Only applies to government or agents acting for the government (EXAM TIP: typical multiple choice question- Fed Ex employees searching, private school principle searches)

c. Two Clauses:

i. Reasonableness Clause

ii.   Warrant Clause

d. Must be a search or a seizure

i. If it is not a search, government doesn’t have to explain anything, they can do it to anybody  at any time.

ii.   If it is a search, then it must comply with Fourth Amendment requirements (warrant or exception)
III. WAS IT A SEARCH OR A SEIZURE?

          a.   Rule: It is a search or seizure if they have a reasonable expectation of privacy, 
meaning that he expected privacy, (subjective) and the outside world would agree

that he should expect privacy (objective) (Katz)

i.   Factors to consider in analysis:


    1. Where was it conducted? (Home, cartilage, public)


    2.  Is there sensory enhancement? (Technology the public has access to is less 

         likely to be a search)


    3.  Is info already being shared with a 3rd party? (If so, less likely to be a       
 
         search)

    4.  Search = any governmental intrusion upon a person’s reasonable and 

          justifiable expectation of privacy


    5.  Seizure = the exercise of control by the government over a person or  

         thing (ex- an arrest)
          b.   Examples:

i.   Yes, search/seizure (have a REP)

1.   Phone booth (Katz v. US- phone conversations can be seized)

2.   Luggage that is squeezed in overhead racks (Bond v. US- passengers don’t squeeze your luggage)

3.   Putting a beeper in a can that is likely to end up in a house, and listening to the beeper (US v. Karo- beeper installed in a can of ether, then tracked into Δs house)

(a)  It is only ok to monitor a can until it goes into a house

4.   Thermal imaging that detects heat from growing marijuana (Kyllo v. US- not generally available to the public)

5.   Searching a houseguest who stays overnight (Minnesota v. Olson)
ii.   No, not a search/seizure (no REP)


           1.   Garbage on the curb, even shredded, garbage = public access therefore 


police can access (CA v. Greenwood)


2.   Helicopter or airplane surveillance (Riley- helicopter, Ciraolo- plane)


3.   Open Fields: land outside the first fence around your house, outside 


the cartilage, barns not protected either (Oliver- police can search, even if 


no trespassing sign



4.   Dog smelling things, can only uncover criminal activity, not actually 



going inside (US v. Place)



5.   Secret informants, person assumes the risk when they talk to anyone 


because the person may be a police officer (Hoffa, and, White- even if in 


the home and wired with radio transmitter)



6.   Searching a visitor who is there for a fleeting visit, no REP if: in 


another’s home for commercial purpose, lack of connection with 



household, and they are there for a short time (Minn v. Carter)


7.   Searching a passenger in a car, no REP as a passenger (Rakas v. 


Illinois)

(a)  **5/9 Justices believe that social guests should share the expectation of privacy, at least in a home, but not in a car.

(b) EXAM TIP: (Prof) Compare the facts of Olson, Carter & Rokas
iii.  Exam Tip: Use examples above and compare her question to different factual situations, analogizing which one it is more like. (EX- Katz or White/Hoffa if cell phone conversation). If it is identical, state the rules and move on (Ex- Helicopter = not a search)
IV. WAS THERE A WARRANT?

a.   Searches are presumed to be unreasonable unless there is a warrant


i.   Burden is on the prosecution to show that it is unreasonable

ii.  If no warrant, search violates 4th amendment unless there is an exception to the 
warrant clause

b.   Two Types of warrants:


i.   Arrest: pc that crime was committed and that Δ committed the crime


ii.  Search: pc that evidence is in a particular location

c.   Warrant must be based on probable cause, measured by:  


i.   Totality of circumstances test from Gates, factors:



1.   Reliable information- where did informant get info, the more specific 



the better (veracity)



2.   Credible informant-   why we should believe him (less important after 


Gates) (Basis of knowledge)



3.   Police corroboration (evidence gained by personal observation by 


police that reinforces the “tip”)


ii.   The Gates test is an mix of prior Aguilar & Spinelli tests (but still know b/c 
Prof says it is inherent in evaluating hearsay- should we use this on a test???)
1. Underlying Circumstances (how did he get this info?)

2. Credible/Reliable Info (why do we believe him?)


iii.   Examples of what probable cause means:



1.   Probable cause can be based on tip from anonymous informant if 


backed up by evidence. (Illinois v. Gates- anonymous informant tells 


police about couple picking up drugs in Florida, all details are true, 


corroborated)



2.   Probable cause can be 33% chance. IF there is a coat in a car with 


drugs in it and $700 in the glove box, and three people are in the car, you 


can arrest all 3, even though u don’t know whose drugs are whose. (Md. v. 

Pringle)



3.   Probable cause can’t be for all the people in a bar. Can’t pat down and 


search everyone in a bar with a search warrant, need individualized 


suspicion (Ybarra)
V. WAS THERE AN EXCEPTION TO THE WARRANT CLAUSE?


a.   Search incident to arrest (Watson, Public v. Payton, home)


b.   Vehicle search exception


c.   Lesser searches



i.   Reasonable suspicion



ii.  Inspections & regulatory searches
     d.   Consent

VI. EXCEPTIONS TO THE WARRANT CLAUSE

a. Search Incident to Arrest

i. No warrant required to make an arrest in public (Watson)
1. Officer can decide whether there was probable cause
2. Exception: warrant required for arresting based on a misdemeanor not committed in the officer’s presence
ii. After an arrest, police can always search the person and everything on them, incident to arrest (Robinson)
1. US v. Robinson- pulled over for a traffic violation, no license so arrested (misdemeanor- but its ok b/c the police witnessed the misdemeanor b/c Δ did not have a license), then searched & found heroin in cigarette pack, court said ok
2. Rationales:
a. Protect against danger to the officer
b. Prevent destruction of evidence
3. EXAM TIP: Note that this is different from Terry frisk, where the body frisk can only be based on looking for weapons, can’t go into pockets. Here, complete search of body is justified because this is an arrest, not just a stop.
4. EXAM TIP: The person has to be arrested before officers can do a full body search. Make sure they haven’t just been stopped. Also see vehicle searches.
iii. Police can use traffic stop as a pretext for arresting and searching, as long as there was a legitimate reason to pull them over in the first place (like here where truck stopped at intersection longer than usual, passengers looked at their laps & in a high crime area) (Whren)
1. Hypothetical example: police pull over Latino person in a beat up truck because a taillight is burnt out and ask for license. They don’t have a license b/c illegal immigrant. So they arrest them for no license, search them incident to arrest and find drugs; this is ok after Whren despite possible racist intentions of cops b/c we don’t want to look into the minds of the officers (pc is enough)
iv. Police can even stop someone for seatbelt violation & arrest them for having no ID on them (a misdemeanor- punishable only by fine) and search the person incident to the arrest without a warrant (Atwater v. City of Lago Vista)
1. Bright line rule because officers won’t know what is punishable by fine and what is punishable by jail time
v. Warrant required for arrests in the home and searches incident (Payton)
1. Exception: If there is an exigent circumstance, don’t need an arrest warrant to arrest them at home.
2. Arrest warrant needed to arrest the guy at home.
3. Search warrant needed to search the guy at home.
a. Can’t use an arrest warrant to search a guy’s home unless:
i. Police knocked, the guy doesn’t come to the door, AND-
ii. Police have reason to believe he is there (Payton)
b. EXAM TIP: Search warrant needed for tents, hotel rooms and campsites which are rightfully possessed.
vi. Third party homes
1. Need arrest warrant and search warrant to look for a suspect in a third party’s home. (Steagald- search warrant needed, warrant had to prove that Lyons was going to be in Steagald’s home)
a. State will argue u don’t have a privacy right in someone else’ s home
2. Suspect’s home only needs arrest warrants
3. Another person’s home( need arrest & search warrant to arrest visitor
vii. If police only has an arrest warrant, he cannot search an entire house (Chimel)
1. Chimel v. CA- arrested lawfully at home with an arrest warrant, then the police did a broad search of the house, including drawers. Court held that you can only search within his wingspan. Need a search warrant to look in drawers and stuff.
a. EXAM TIP: Compare with Robinson, where they arrested him in his vehicle, and could search him incident to arrest, his whole body and even inside the cigarette pack on him. Keep Robinson and Chimel as a pair to compare if facts arise in a mobile home or a homeless person’s shopping cart.
2. Police can do a quick cursory search around the house for other people who might be a danger; if evidence is in plain view, it can be used (Md v. Buie)
viii. Exigent circumstances for a search cannot be seeing someone engage in a narcotics sale outside of their house (Vale v. LA)
1. Exigent circumstances only justified arresting without a warrant, not searching his home. Go get a search warrant after you arrest him.
2. Vale- officers saw him sell drugs outside the house, and then went in the house, claiming prevention of destructible evidence. Court held that exigent circumstances exception did not apply because no evidence that his accomplices were in the process of destroying evidence (and just b/c the police thought there were drugs in the house).
b. Vehicle Search Exception & Other Movable Property

i. Vehicle search exception: police can search a car without a warrant as long as they have probable cause to believe that there is evidence of a crime inside (CA v. Carney)
1. Justifications: mobility and destruction of evidence
2. Do need probable cause though; pc to believe there is evidence of criminal activity in the vehicle. (Carney)
3. EXAM TIP: look for other vehicles such as a boat, an RV or an airplane. If it is a trailer on blocks in a trailer park, it is more likely a home, not a vehicle.
4. EXAM TIP: whenever you see a vehicle, think of both exceptions: vehicle search exception & search incident to arrest.
ii. Vehicle search exception even applies when the person is outside of the car, not even driving; if the person was an occupant of the vehicle, officers may search the vehicle. 
1. Thorton v. US- police approach a guy about his tags after he gets out of the car. They ask him if he has drugs, he says yes, here, and then they search the vehicle based on vehicle search exception. Court justifies on vehicle search exception.
iii. Search incident to arrest in car: If lawful arrest, police can search passenger compartment  area (immediate wingspan) and things in the passenger compartment, (doesn’t include the trunk??) (Belton)
1. Consistent with Robinson.
iv. State law cannot allow officers to search incident to a citation. It has to be an arrest. For traffic violations, if the suspect is not arrested, there can be no search incident to arrest, even if the state law gives the officer the option or arresting or issuing a citation. (Knowles v. Iowa- law invalidated)
v. EXAM TIP: Contrast these cases with Chimel, arrest in the home, you can only search the immediate area around the person. If person is not in the car, then one would think Chimel applies. Thorton extended vehicle search exception to people outside the car
vi. Basic Rule: Reasonable suspicion for the stop (speeding, etc) + probable cause that the evidence of a crime will be in the car = full search rights for any vehicle that is readily mobile. (Carney, Thorton, Knowles)
vii. Movable Property: in and out of cars
1. Containers out of cars:  Police can seize a container if they have probable cause to believe the container holds evidence of a crime, but must obtain a warrant before searching the container. Need a warrant when searching a briefcase obtained on the street. (Chadwick)
a. Containers are more like homes b/c they are out on the street, and they have a high expectation of privacy. IT changes when they are put into vehicles.
2. Containers in cars: Police can search any container located in a car, without a warrant, as long as they have probable cause to believe that the container contains evidence of a criminal activity. Don’t need a warrant once the briefcase is in the trunk of the car, but still need probable cause for that item. (Acevedo)
a. It even extends to purses in the car which clearly belong to a passenger, not the driver (Wyoming v. Houghton)
3. EXAM TIP: For containers in cars, ignore Sanders & Ross, they are confusing. Acevedo cleared up the rule, learn Acevedo for in cars and Chadwick for containers out of cars.
viii. Inventory Searches (not a search, just categorizing what is inside)
1. If autos are lawfully held in police custody, police can inventory the contents pursuant to standardized procedures. (Colorado v. Bertine)
a. These searches are not for evidentiary or law enforcement purposes, they are to protect from theft or vandalism. 
b. Need “standard criteria” for the impoundment & inventory search. No need for probable cause or warrant.
c. Extends to backpacks brought into jails also.
c. Lesser Intrusions

i. Attack plan for stop & frisk

1. Was it a detention or just an encounter? (free to leave)
2. If it was a detention, did officers have reasonable suspicion to frisk? Did they go beyond scope of a weapons frisk?
3. Is this “reasonable,” balancing the governmental interests v. nature of the intrusion? (go through the facts on both sides)
ii. Detentions (not arrests)- stop & frisk

1. Background information: (know that there are 3 levels of police contact to decide whether you need probable cause or reasonable suspicion or neither)
a. Arrest & Incident Search- need probable cause for arrest, full search justified for officer safety and protection of evidence
b. Stop & Frisk- need reasonable suspicion, limited search for weapons for officer safety
c. Encounter- not a seizure, doesn’t implicate the 4th amendment
2. If it is not an arrest, is it stop/detention (need reasonable suspicion) or an encounter (no 4th protection) ? 
a. A stop has occurred when a reasonable, innocent person would believe that he is not free to leave (Drayton- relying on Mendanhall/Bostick)
i. Factors:
1. whether physically obstructed from movement (blocking exists)
2. retaining ID
3. show of force (guns drawn)
4. threats/ coersion
ii. Officers do not have to tell the suspects that they have the right to refuse (Drayton)
iii. Detention of luggage is the same as a person since you cannot travel without your luggage. Detention must be as brief as possible, 90 min. is unreasonable here. (Place)
3. If there was a detention, were stop & frisk justified in inception & scope?
a. Stop
i. Inception:
1. An officer can stop a person if he has reasonable suspicion to believe that crime is afoot (momentary)
2. Reasonable suspicion means “specific and articulable facts”
ii. Scope:
1. A stop can be too long, and if it is too long, officers need probable cause to keep them there because it becomes an arrest (Florida v. Royer- airport security kept him and his luggage for 90 minutes which was too long for it to just be a stop, so 4th was violated)
b. Frisk
i. Inception:
1. The officer who makes a legal stop can frisk the suspect if the officer has reasonable suspicion to believe the person is armed and dangerous (cursory inspection for weapons)
2. Reasonable suspicion means specific and articulable facts (articulable = the police officer is able to put into words why he had a reason to suspect)
ii. Scope:
1. If they go in pockets or squeeze stuff that doesn’t fell like a weapon, it is beyond the scope of frisk. A “frisk” is a pat down of outer clothing to look for weapons only.
c. Balance the governmental interest against the degree of intrusiveness
i. To determine whether this was reasonable within the fourth amendment
ii. Go through the facts on both sides
d. Examples of what was enough for reasonable suspicion
i. Yes, reasonable suspicion (rs)
1. Running away from officer in a high crime area (Illinois v. Wardlow)
2. Drug courier profile: nervous, cash only, short time, location, alone, no luggage (Florida v. Royer)- (was this rs although it was held too long to be a “stop”?)
a. 3 ways the search could have been lawful: (1)pc; (2) exigent circumstances; (3)consent
3. Terry v. Ohio- Terry and the others walked by the store several times, Officers saw this and suspected they were casing the place for robbery; officer approached, and patted down clothing, finding a pistol. Officer confiscated the pistol and arrested for concealed weapon. No probable cause here, but reasonable suspicion justified the Stop & Frisk.
ii. No, not reasonable suspicion
1. Anonymous tip that a person is carrying a gun is not enough to justify reasonable suspicion to stop & frisk (Florida v. JL- different from Terry because officer did not observe anything here, also, no corroboration here and no info that informant was reliable).
2. Running away from an officer (without any other factors like high crime area).
e. A side note: even if there is no seizure, police can sometimes do a type of search. Dog sniffing of luggage does not implicate the 4th amendment because there is no legitimate privacy interest in illegal activity. 
d. Inspections and Regulatory Searches

i. Another type of lesser intrusion is when there is no criminal investigation, just a search based on other needs (enforcing school rules, or enforcing a no-drug policy)
ii. Is there individualized suspicion to justify the search or an administrative regulation in place to justify the search? (no need for probable cause or warrant in either)
iii. Individualized suspicion
1. Rule: Ok to search students on reasonable suspicion that a school rule has been broken.
a. Balance government purpose v level of intrusiveness
b. This only works if a student or couple of students have supposedly broken a school rule. 
2. Example: warrant-less search of a student’s handbag ok on reasonable suspicion that student is breaking a school rule (NJ v. TLO) (Tip: won’t apply in private schools, no state action)
iv. Administrative Regulation
1. Rule: Ok to search a whole group of people if there are special needs beyond law enforcement and regulations are set in advance 
a. No individualized suspicion is required for this under 4th
b. Balance governmental purpose v. level of intrusiveness
2. Examples where administrative search is justified :
a. Drug testing of athletes, customs employees, train operators
b. Searches of auto parts business or checkpoints for illegal immigrants???
c. All students in extracurricular activities can be drug tested with set-out rules and procedures; students have lowered expectation of privacy and courts are deferential to schools (Bd. Of Ed v. Earls)
d. Highway checkpoints for stopping cars to search for drugs. Ok if there are regulations set in advance? ??? (Check holding)… (City of Indianapolis v. Edmond)
3. Examples where admin search not justified: drug testing of candidates for public office (Chandler)
4. EXAM TIP: If general drug testing, make sure it is a state employer/school, not a private employer or school, because only state actors implicate the 4th.
e. Consent

i. When officers obtain valid and voluntary consent to search, no warrant is needed.
ii. Whether consent is voluntary is based on totality of circumstances, looking at lack coercion-factors:
a. Police:
b. Whether Δ was told he could say no
c. Where the encounter occurs (street or station)
d. Whether the gun was drawn
e. Police uniformed, number of them
2. Defendant:
a. State of mind of Δ
b. What his experience with the law was
iii. Consent by third parties, need actual authority or the police need to reasonably believe that the person has authority to consent
1. Actual authority to consent—Third party consent to an apartment is okay, roommates can give actual consent. (Matlock)
2. Apparent authority to consent- People who have apparent authority to consent, like a person with a key, even though she moved out a month before, can also give valid consent, based on the officer’s reasonable belief in the friend’s authority to consent. (Illinois v. Rodriguez)
iv. Examples of valid consent:
1. Passenger in a car with six people consented to the search because he didn’t know he could refuse, court said it is ok, based on TOC test (Schneckloth v. Bustamonte)
a. It was “voluntary” in the sense of not being coerced. Voluntary can be absence of coercion or informed choice. 
b. The requirement of a knowing and intelligent waiver has been applied only in those rights which the Constitution guarantees to a criminal Δ in order to preserve a fair trial (the 4th is totally different).
2. Person in a car consents to a search of the car, and police searched a bag in the car, justified as part of the consent (Minnow)
1. VII. IS THE EVIDENCE EXCLUDED UNDER THE EXCLUSIONARY RULE

2. Evidence obtained from an illegal search or seizure will be excluded from being used at trial, as the "fruit of the poisonous tree.”

a. 4th applies to federal court (Weeks)

b. 4th applies to state courts through Due Process (Wolf v. CO)

c. States must use the exclusionary rule—constitutionally required remedy to 4th amendment violation (Mapp v. Ohio)

d. Parole boards are not required to follow 4th amendment exclusionary rule. Parole boards do not have to exclude evidence obtained in violation of the 4th amendment (PA Board of Parole v. Scott)

i. Not required to follow 4th Exclusionary Rule: Parole boards, Grand Jury, Civil Tax Proceeding, Deportation Proceeding

3. Exceptions to the exclusionary rule (evidence will be admitted even though 4th was violated):

a. Taint is attenuated

i. Evidence that is obtained in a manner so attenuated (distant) from the illegal police action, that can still be used. (Wong Sun v. US)

b. Good faith

i. When the magistrate gives a warrant that he should not have given, but the police were acting in good faith based on that warrant, the evidence will not be excluded (US v. Leon)

4. Policy surrounding exclusionary rule:

a. Good- deterrence because it promotes institutional compliance with the 4th, promotes careful judging, protects constitutional rights by discouraging police & magistrate

b. Bad- lets criminals go free, doesn’t deter judges
VIII. INTERROGATIONS/CONFESSIONS ATTACK PLAN

a. 14th- Has Due Process Been Violated?
1. Does the police conduct shock the conscience?
2. Person does not have to be in custody or interrogated?
b. 6th- Has the Sixth Amendment Been Violated?

1. Have judicial proceedings commenced?
2. Has there been interrogation?
3. Was there a waiver of right to attorney?
c. 5th- Has the Fifth Amendment Been Violated?

1. Is the evidence incriminating and used in a criminal proceeding?
2. Is there a Miranda violation?
a. Custody
b. Interrogation
c. No waiver
        d. Exam Tip: If not in custody use 14th, if in custody look at 5th, and if indicted then 6th

        e. General:

I. Waiver of Rights: All waivers of rights must be voluntary and knowing
II. 14th Amendment: When a statement is not voluntarily given due to police overreacting  activity to compel or coerce the statement.
III. 6th Amendment: All people are entitled to counsel once accused of a crime
IV. 5th Amendment: No person may be forced to testify against themselves. Miranda when in custody before interrogation.
XI.  14th AMENDMENT- confessions cannot be involuntary.
1. RULE: The conviction of any individual by means of a coerced or inherently coerced confession violates the 14th. Confessions must be voluntary.
2. Goals:

a. Ensure reliability of confessions (u may get bad info if u force confessions)
b. Deter police beatings –AND-
c. Prevent state from taking advantage of suspect who is in some way weaker
3. Coercion:

a. TEST: Look for outrageous police behavior that is calculated to overcome the will of the defendant in custody (totality of circumstances).
i. The statement is not voluntarily given
ii. The police overreached or coerced and compelled
1. Less obvious is getting the confession through psychological coercion.
4. Voluntary:

a. Judged by the totality of circumstances.
5. Case Examples:

a. 36 hours of continuous questioning about Δ hiring someone to kill his wife, no sleep or food is violation of due process (Ashcroft v. Tennessee)
b. Questioning someone until 3am for six days in a row is involuntary even if you let them sleep in between interrogation (Watts v. Indiana)
c. If government does not cause the injuries but they question the suspect in the hospital, it may be (b/c Justices were split) a violation of the 14th if the person cannot get treated until they speak up. Look at the circumstances. (see 5th evaluation) (Chavez v. Martinez)
XII.  6th AMENDMENT RIGHT TO COUNSEL- to protect trial rights (critical stages)
1. RULE: Sixth amendment states “in all criminal prosecutions, the accused shall enjoy the right to Assistance of counsel for his defense.”
2. 6th is really only violated when the words are used at trial against him??
a. All people are entitled to counsel when being questioned about a crime the judicial proceeding have begun on.
i. Only when being questioned about the crime being charged with or a lesser or greater included crime.
ii. Right may be waived.
3. Judicial Proceedings begin when:
a. Complaint is filed
b. Δ is arraigned before a judge
c. (Also incarceration & warrant?)
d. NOT during grand jury proceedings!
4. Questioning:
a. TEST: 
i. Has there been deliberate solicitation of criminal information –OR-?
1. Includes direct questioning or setting up a situation to elicit
2. Christian burial speech is a violation of 6th right to counsel after Δ (mentally ill and religious) kidnapped girl and police promised his lawyer they would not question him. Once you have invoked your right to an attorney, the gov must deal with you through your attorney. (Brewer v. Williams)
a. You don’t need direct interrogation to violate the 6th
ii. Has the government intentionally created a situation likely to induce the accused into making incriminating statements without counsel?
1. Henry- paid informer on a contingency fee basis- to question in jail- violates the 6th
a. If the agents are not questioning and just listening, that is ok and does not violate 6th  (Kuhlman v. Wilson)
2. Massiah- government used an informant (a prior friend of Δ) to get info from him when they were both free on bail. Ct held you are allowed to have a lawyer present for any interrogation after judicial proceedings commenced.
b. Does not apply if Δ has waived his rights.
i. Has there been a waiver?
1. Voluntary, knowing and intelligent relinquishment of a known right (Can’t be crazy)
2. Applies both to the federal government (Johnson) and to the states through the 14th amendment due process (Gideon v. Wainwright)
3. Only applies to formally charged people, unlike 5th which applies more generally to people in custody and being interrogated
c. Does not apply to volunteered information.
d. Passive listening by informant is ok.
i. Jailhouse informant who does not stimulate conversations about crimes, but who merely listens to the incriminating statements does  not violate the 6th (Kuhlman v. Wilson- no 6th violation)
e. Motive of questioning does not matter
5. Attach:
a. Cannot question but can ask if you waive
6. Assertion:
i. When counsel is requested, the interrogation must cease and may not be reinitiated unless counsel is present even after he has consulted with his attorney.
ii. Δ’s sister got him a lawyer but he did not know and the cops said they would not interrogate until the next day, they interrogated. Must be formally charged, merely having counsel is not enough, you need to be formally charged (Moran v. Burbine) (Does this fit here??)
b. Request for counsel must be unambiguous and unequivocal
c. If Δ asserts right may still question him about other crimes not included in charge, that are not lessor or greater included offenses (different from Miranda). 
7. Limitations: do we have to know these? Did we learn them?
a. Inevitable Discovery Doctrine:
i. If the information discovered through a violation of the 6th would have been discovered anyway, it will not be excluded

b. Re-initiation by Δ:  Δ can re-initiate contact with the police.
i. Re-inform him and have him waive his rights.
8. Other stuff about the 6th:
a. Applies to the federal government (Johnson) and to the states through the 14th amendment due process (Gideon v. Wainwright)
b. Includes misdemeanors with jail time
i. Excluded from 6th if:
1. Charged with a minor crime for which jail time is not an authorized penalty
2. Charged with a minor crime for which jail is authorized but Δ is likely to receive only a fine (case by case basis during arraignment) (Scott)
c. 6th applies in suspended sentences:
i. Can’t  deny lawyer and do pretrial diversion- the Δ got put on probation with a 30 day “suspended” sentence (and if you screw up then the state has to prove its case). (Alabama v. Shelton)
ii. Cannot deny a lawyer when you do a suspended sentence of jail time.
iii. Is it true that only cases with more than 6 months jail time get the right to counsel?? If so, why the result in Alabama v. Shelton???
d. A misdemeanor without jail time can later be used to enhance a felony (Nichols)
e. Unrelated but interesting: it’s a crime to lie to the FBI, but NOT a crime to lie to the police
XIII. 5th AMENDMENT- Confessions & Admissions- (to protect incriminating statements from coercion and compelling)
a. RULE: “No person shall be compelled in any criminal prosecution to be a witness against himself.”
1. Miranda warnings protect crucial constitutional rights, but the warnings themselves are not mandated by the Constitution.
2. Miranda tells the detainee 4 things:
a. Right to remain silent
b. Anything can be used against him in court
c. He has a right to a lawyer
d. A lawyer will be provided for him if he cannot afford one
e. State must also ask- “do u wish to waive those rights?”
b. Miranda violated if confession is given without Miranda warnings and person is:
1. In Custody:  -AND-
i. Rule: Whether a reasonable person would feel like he is in custody and not free to leave (should be a substantial limitation on freedom)
ii. Defendant walks into a station, 17 years old, and talks to the police in a back room, parents are not allowed in the room, court says its is not custody (Yarborough v. Alvarado)
iii. Temporary custody in public is not a custody situation where Miranda is necessary (ex- traffic stops or probation officer)
2. Interrogated: 
i. Rule: 
1. Express questioning –OR-
2. Words or actions that the police should know are reasonably likely to elicit an incriminating response
ii. EXAM TIP: Δ must know the interrogator is a cop because if a detainee does not know the person questioning him is a police officer, Miranda is unnecessary b/c the goal of Miranda is to offset the coercive effect that arises when a person is questioned by someone who is known to be a police officer.
iii. Examples:
1. Not interrogation for the police to talk amongst themselves in car with Δ about how handicapped children will find the gun with defendant in backseat of police car (RI v. Innis)
2. Not interrogation to allow wife in a room with husband and tape their conversation (AZ v. Mauro)
3. No Miranda warnings needed when suspect is not aware that he is speaking to a law enforcement officer (Illinois v. Perkins- undercover informant in jail)
3. Valid Waiver Not Given:
i. Voluntary, knowing and intelligent, express or implied as long as it is explicit, cannot be silence
ii. If waiver given, then police can question
iii. If right to remain silent is invoked and no waiver is given, police cannot resume interrogation
iv. Examples:
1. If you confess, then you get Miranda warning, then you confess again, the 2nd confession is admissible (Oregon v. Elstad)
2. Saying “what is going to happen to me now?” Is not a waiver, but the police can ask you again whether you want to waive your rights (Oregon v. Bradshaw)
c. Has the person asserted his Miranda rights either by:
1. Silence  -OR-
i. Once you are quiet, police cannot return and question you again later.
ii. They can (possibly) come back later and ask you about a different crime (Mosley)
2. Asking for an attorney to deal with the interrogation
i. Once you ask for an attorney, the police may not reinitiate questioning unless counsel is present (Minnick v. Mississippi)
ii. Once you say, “I want an attorney,” the police cannot come back to ask about a different crime (Mosely –or- Robertson)
iii. Must be a clear statement
1. Footnote on pg. 378- Δ waived his rights, then in the middle of talking said “maybe I should talk to a lawyer” ( this is a gray area (like what Prof. tests on)
iv. A suspect does not need to be informed that an attorney is trying to consult with him, Miranda warnings are enough (Moran v. Burbine- Δs waiver after Miranda warnings was valid even though police deliberately failed to inform him that an attorney retained by his sister was calling the police station and trying to be present during interrogation).
d. Consequences of Miranda violation:
1. Confession is excluded in violation of Miranda:
i. Exception: Public Safety
1. Police can ask questions that are “reasonably prompted by a concern for public safety” without advising about Miranda rights, even when the person is in custody and interrogated
2. Police arrested and handcuffed rape suspect in a supermarket, and asked him, “where is the gun?” and could use his answer, no Miranda violation (NY v. Quarles)
3. It is ok to have exceptions to Miranda, b/c violating Miranda does not violate the constitution b/c Miranda rights are NOT constitutionally mandated
2. If confession is given mid-warning:
i. Ok to use the confession even if you have not finished reading the Miranda rights and confession is freely given without police misconduct
1. Ok if police get a confession at home with no warnings because it is an offhand remark, then police take him to the station and read him his rights and then he confesses again (Elstad/ Patane)
ii. No ok for police to plan and scheme
1. If police scheme to get Δ to confess before reading Miranda, and then they read her Miranda, and she confesses again after the Miranda warnings,
2. and police base their questions on what they learned from the first confession,
3. It is a violation of Miranda because it was intentional and calculating (Missouri v. Seibert)
a. Contrast this with Elstad, b/c this case was a 4-1-4 decisoin and the (1) was Justice Kennedy who relied on the bad faith of the police here b/c they intentionally did this. (EXAM TIP: in a similar case, make sure to look at bad faith!)
e. Other stuff about the 5th & Miranda:
1. Informant or undercover- Miranda is not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement in a un-coercive environment

2. 5th applies to people who are in custody and being interrogated, where 6th only applies when formally charged.
i. You can use a claim of 5th amend before trial in 1 instance: if they offer you immunity for testifying against someone.
3. Martinez- Guy who thinks he is dying in hospital after being shot in the face, police continue to question him although he told the officer several times he was dying and would not answer any more questions (but then answered them anyways). No 5th  or 14th  amend rights were violated b/c Martinez was never charged for his crime and his actions were never used against him.
i. Gov. can compel witnesses to testify as long as it is not against themselves.
ii. Mere coercion does not violate 5th or 14th
iii. Dispute in court about WHEN the 5th can be claimed:
iv. Justice Thomas- (4)-just b/c Martinez’s claim is outside the 5th, is not alone a reason to reject it AND no due process violations b/c due process shocks the conscience (not here!)
v. Justice Scouter- No 5th violation until evidence is introduced at trial (agrees Thomas also) but adds the court has more discretion to protect trial stage.
vi. Scalia- (alone)- Due process makes unlawful certain gov processes regardless of whether the 5th has been violated
vii. Kennedy- Believes a violation of the self-incrimination clause (5th) can arise before the statement is later introduced at a criminal trial (says 5th is a substantive constraint on the gov, NOT just an evidenatary rule that governs the courts. There should be recovery if an officer exploited a suspects pain and suffering (as happened here).
4. 5th right against self-incrimination only applies in criminal cases, not civil cases unless it will later be used against him in a criminal case.
5. Goals of Miranda = to offset the coercive nature of police interrogation and to assure that confessions are voluntary
XIV. INVESTIGATION BY SUBPOENA

a. 4th Amendment Protection:

1. No limit on subpoena for person because it is not equivalent to a seizure.
a. It was later decided that the 4th generally does not protect against a seizure of documents.
i. Hale v. Hankel- If there is a 5th problem, we can deal with it by immunity, there is only a 4th problem if its too broad.
b. A person does not have a reasonable expectation of privacy in objects held out to the public such as the sound of a persons’ voice. (US v. Dionisio)
c. 4th does not protect people from being compelled by subpoena to appear before a grand jury as a witness (even if handwriting or voice samples are requested in addition to testifying). (US v. Dionisio)
i. The subpoena DOES NOT have to based on probable cause or reasonable suspicion
2. Limit as to the scope of the subpoena for stuff:
a. No large amounts of unrelated material, must be relevant in purpose and specific.
b. 5th Amendment Protection:

1. Attack Plan

a. Person who is allowed to claim it

b. Compelled

c. Testimonial

d. Incriminating

2. Rule: No person shall be compelled in any criminal case to be a witness against himself.
3. Test: Must be:
a. Compelled
b. Testimonial
i. EXAM TIP: 5th only protects testimonial evidence( does NOT include protection for- pictures, blood samples, voice samples, handwriting samples, etc…
c. Incriminating
4. Person who is allowed to claim it

a. Individual can claim it
i. May only be asserted by the person (not corporations or associations). May have to incriminate self when subpoenaed as a representative for company.
b. Attorney can claim it for their client under attorney-client privilege (Fischer)
5. Compelled

a. An act of production is compelled
b. Ex- attorney asked to turn over tax preparation documents in Fischer
6. Testimonial
a. Documents:
i. Act of Production is covered (ISN”T IT NOT COVERED b/c Boyd is no longer good law?:
1. Subpoena of an individual’s private books violates the 5th (Boyd v. US) – ISN”T Boyd no longer good law?
2. Violates the 5th because the production of the document is compelled
3. Act of producing a document could have testimonial aspects which would trigger 5th amend. Protection if that info could incriminate the person producing the documents*
ii. Contents of the documents are not protected by 5th if they were prepared before a government subpoena was ever served (Fisher) 
1. Reasoning: preparation of the documents is independent and voluntary from the compelled act of producing the documents. 5th amend only applies to verbal/written evidence that is non-physical.
2. Contents themselves are not given immunity, but if the government gives immunity as to the act of production, then the court will find they cannot use the contents either b/c the contents are the fruits of the act of production* (US v. Hubbell)
b. Physical Samples are not covered by 5th:
i. Non-testimonial/physical evidence such as blood sample (Schmerber), voice prints (Dionisio), participation in line-up, handwriting exemplars
1. Sample itself is different from the content of communication
2. A physical sample cannot be the subject of perjury & therefore is not protected by the 5th (remember the cruel trilemma of 5th amendment: imprisonment for contempt for remaining silent, imprisonment for telling the truth and incriminating oneself, and imprisonment for perjury for lying); a physical sample cannot lie.
7. Incriminating:

a. With documents, the act of possessing the documents must be incriminating
b. The content of the documents is not covered. Doesn’t matter if the content is incriminating. 
8. Papers: Not testimonial self-incrimination if voluntarily created = no 5th protection.
a. Papers not created under the compulsion of government are not protected.
b. Personal papers are still up in the air (ex- diaries)
i. Ct held (says prof) that if gov comes with a search warrant, there is no 5th protection b/c citizen is not compelled to do anything b/c the gov is doing the work of coming to get your diary.
9. Production as admission defense
a. Rule: Where production of documents shows one of the following is protected.
i. Existence of sources of potentially incriminating evidence (US v. Hubbell)
ii. Possession (did we learn these??).
iii. Authentication??
b. If everyone knows you have them, the production is not incriminating
c. People were investigated by IRS and then turned the docs over to their attorneys. Attorneys were asked to produce docs. Δ argued that compliance with subpoena for accountant records he had given his attorney violated his 5th privilege against self-incrimination ( The ct rejected the argument b/c the papers were voluntarily prepared and the subpoena did not compel creation of the incriminating info contained in the docs.
i. Attorney-client privilege is NOT a constitutional privilege and it has exceptions.
ii. Important to separate that (1) the documents were NOT compelled and (2) the act of production WAS compelled
10. Criminal case includes a situation where it could lead to a criminal case.
11. EXAM TIP: Think about investigation by subpoena in contrast to what the police can do (the police can’t require u to bring stuff to them)
Immunity Under the 5th Amendment & Grand Jury

12. Government can compel testimony that is incriminating, and give immunity from prosecution in exchange
a. Gov can’t supplant your 5th amend rights, and you must comply
b. Removes the truth part of the trillemma of the 5th- truth/falsity/silence because the truth won’t incriminate him anymore
c. Gov has limits then on what they can do with the information
d. Grand Jury is a different way to investigate other than 4th amend search & seizures
e. In a grand jury proceeding, you do not have the right to an attorney. You might be able to consult, but you don’t have to have an attorney appointed, because its not a critical stage under the 6th (US v. Mandujuano)
13. Miranda warnings need not be issued to grand jury witnesses, and their false answers are punishable as perjury, even if the question was improper. (US v. Mandujano- undercover agents received info Δ was selling drugs, and asked Δ for drugs, sale didn’t go through so gov subpoenas him for grand jury to investigate other drug dealers)
a. B/c Miranda ONLY applies in custodial interrogations and answers given in grand jury testimony are NOT custodial interrogations
14. Government can still compel testimony if they grant Use and Derivative Use Immunity.
a. This type of immunity is co-extensive with the 5th amend privilege, even though the immunity does not guarantee the individual will not be prosecuted. 
b. Use and derivative use immunity only ensures an individual that her testimony and evidence derived from that testimony will not be used against her.
c. Police will have heavy burden of showing that the evidence collected against Δ came from an independent source.
d. Includes testimony that came to attention because of first protected testimony.
e. NOTE: When prosecuting a previously immunized witness,, the gov must show by a preponderance of evidence that the evidence used in the prosecution is independent of the immunized testimony.
15. General/Transactional Immunity is a constitutional substitute b/c you are not incriminating yourself or contributing to your criminal prosecution (are general & transactional immunity the same thing???- did we learn this?)
a. Transactional Immunity- when the government won’t prosecute you at all for any transaction described in the testimony
i. Broadest form of immunity
ii. More than the government needs to give in order to supplant the 5th right
iii. If given this type of immunity, the gov can’t prosecute you even if they find evidence elsewhere, outside of your testimony!
b. Immunity is equivocal with the 5th (because it could not be forced to be taken as a substitute for the 5th unless it is equivocal).
c. Reasoning: no evidence that a court forced you to give should be given in any manner that is used against you.
d. Someone still may not want to share this information b/c they could have gotten a bad reputation from it with their friends
XV. THE PROSECUTORIAL DUTY TO DISCLOSE EVIDENCE

a. This is based on the requirement of Due Process
b. 3 Categories of Evidence (that we covered, rest we just barely touched on) Focusing on the Result (not conduct)
a. Prosecution (state) submits perjured testimony or fails to correct an untrue statement by the witness

i. Test: The conviction will be reversed if there is a reasonable likelihood that the false evidence effected the results
1. Harmless error test is the standard for all constitutional violations.
2. Reasoning: because perjured testimony is fundamentally unfair and a corruption of the truth seeking process
b. When there is a specific request for info and the gov fails to turn it over

i. Test: The conviction will be overturned if there is a reasonable probability that the evidence that was not turned over will lead to a different result (US v. Bagley)
1. Does not matter if the evidence is in the hands of the police or the prosecution
2. Between 0-50%?
3. Reasonable probability that evidence will lead to a different result:
a. Like perjury by a prosecution’s witness
b. Or information that someone else was the actual killer (Bagley)
4. EXCEPTION- Confidential Reports: The right to confrontation is a trial right and does not extend to pre-trial stuff unless it passes this test (Penn. V. Ritchie- Δ charged with molesting his daughter wanted to see the prosecutor’s files for cross-examination. Ct said to use the above test b/c Δ can only obtain the reports when they are material  to his guilt or punishment. However, a trial judge is not required to perform a review to decide which information is material to the Δ’s case. (Is this true? Or does ct have to examine it, to see if its material?)
ii. Privacy concerns: also has an element of balancing for privacy concerns.
1. Court will balance privacy interest with the needs of the Δ, in camera.
c. When there is a general or no request for exculpatory evidence

i. Same as test for (b)
d. Newly discovered evidence: (we didn’t cover this, right?)
i. Test: Burden on the Δ to show that Δ is not at fault  for not discovering it, and it is more probable than not that the new evidence will result in an acquittal.
1. More than 50%
e. Evidence lost or destroyed by the police has a different standard: (look at intent)
i. Test: Δ must show bad faith (more than negligence) and plausible showing that the evidence was reasonably probable to result in a different outcome (Arizona v. Youngblood)
f. Public Policy

i. The prosecution is suppose to be pursuing justice and truth and its not uncommon for the evidence to be unclear (whether someone is guilty or not)
XVI.  GUILTY PLEAS

a. 3 Common Types of Pleas:

b. Δ pleads guilty to a lighter sentence
c. Δ pleads guilty to the crime in exchange for the lightest version of the sentence
d. Δ pleads guilty to 1 crime so the others are dropped or reduced
2. 3 Attacks on Pleas:

a. 5th: Plea was not voluntary or intelligent: Δ has to be advised on the record of the nature of the charges, the rights which he is waiving, and the consequences of the plea, and has to waive them on the record. 
i. Voluntary:
1. The advice has to include the elements of the crime
2. The fact that the Δ is getting some benefits or threat does not make it involuntary if the threat or benefit is part of the normal give and take of plea bargain.
3. Not involuntary simply because the prosecution does not deliver all discoverable material.
4. Not involuntary because of constitutional violations
a. Bordenkircher- giving up right to Jury Trial = ok. So even where gov uses a tool (denying Δ right to jury trial) a guilty plea is ok!
5. Not involuntary when he asserts his innocence (North Carolina v. Alford- Δ plead guilty b/c he didn’t want death penalty b/c attached to the plea that he was innocent).
ii. Involuntary if coerced by:
1. Threat of physical harm
2. Threat to 3rd party
3. Implementation of psychological pressure
4. Misrepresentation
5. Deliberate overcharging
6. Improper or unrelated promises, bribes.
7. Involuntary if the bargain is not kept; evaluation under normal contract procedures (so promise is enforceable- when new prosecutor came in and went against bargain old prosecutor made- Santobello)
iii. Can argue inadequacy of records!
b. 6th: Ineffective assistance of counsel: (not self assisted)
i. Test: must show both:
1. The attorney acted unreasonably under prevailing professional norms, and 
2. Reasonable probability  that he would not have made plea with different counsel.
ii. Not necessarily incompetent to have failed to anticipate changes to constitutional law.
c. Not necessarily incompetent to be unaware of little used constitutional challenges.
d. The Δ had no right to be charged: Some constitutional violation that would disallow the charges being brought in the first place.
i. Vindictive Prosecution
ii. Double Jeopardy
iii. Undue delay
3. Plea Bargaining/Prosecutor’s Misconduct

a. OK:

i. Prosecutor offers concurrent sentences. Then he changes it to consecutive sentences. Δ pleads guilty to consecutive sentences, but then wants the offer back. Court did not reverse as long as Δ took a voluntary plea and had competent counsel. (So prosecutor can withdraw his plea bargain before Δ enters guilty plea if Δ has not relied on it; Δ does not have a right to “concurrent” just b/c he was offered that first) (Mabry)
ii. The state can threaten a much larger sentence and it is ok, as long as the Δ was represented by counsel (Bordenkircher- $88 forged check, 5 years offered instead of life at trial for 2 prior felonies)
iii. The state can agree to recommend probation, then the Δ pleads guilty based on that agreement, and then withdraw and “stand silent” on whether or not probation should be granted. The gov does not have to explain its reasons or recommend enthusiastically. (Benchimol)
1. OR- my notes say BLL = that the Ct says Rule 11 requires an enthusiastic recommendation!! What?
iv. Plea bargain for fast-track is voluntary when the Δ is represented by competent counsel. Doesn’t matter if the Δ has to waive her rights to impeachment info in order to be able to get a better deal. (Ruiz)
1. 5th and 6th do NOT require prosecutors to disclose impeachment info re informants or witnesses
a. Impeachment- ex- it turns out that the informants in Bagley were paid, so this makes them less believable (“impeaches” them).
v. Ok to plead guilty but assert your innocence (u don’t have to admit you are guilty). (North Carolina v. Alford- Δ plead guilty b/c he didn’t want death penalty b/c attached to the plea that he was innocent).
1. NOTE: Here there was a lot of evidence that he was guilty. The ct MAY have had a problem with this if the ct really thought he was innocent.
b. NOT OK:

i. When the original prosecutor says they will not recommend a sentence, and then the new prosecutor comes back and recommends the maximum sentence, the plea will be reversed.
ii. Unclear as to whether the court will re-sentence or whether the Δ can withdraw his plea. (Santobello)
4. Requisites to a Valid Plea:
a. All the rights you are giving up must be affirmatively waived and on the record (Boykin- black guy pleads guilty to robbery which is punishable by death but didn’t understand what he was doing)
b. The plea must be informed and intelligent; meaning critical elements must be explained to Δ before he enters his plea (Henderson v. Morgan)
i. (In Henderson, he didn’t know what 2nd degree murder was, he didn’t intend to kill someone and did not know it involved intent; intent is a critical element)
ii. Footnote 2 in Henderson showed that no document was ever shown charging him with 2nd degree b/c he was initially charged with 1st degree. Prof says it SHOULD make a difference if there is a “formal paper,” b/c once you read those things and plead guilty you are admitting to them.
XVII.  JURY TRIAL

1. Right to a Jury Trial

a. 6th amendment right to a jury trial is incorporated to the states through the 14th amendment (Duncan)
i. States have freedom to choose number of jurors, within reason
ii. 5 person jury is NOT sufficient. 6 person unanimous jury is the minimum. 9-3 verdict in a 12 person jury is ok. (Burch)
iii. Incorporation & 14th- add to this!
b. All criminal offenses which are not petty (more than 6 months in jail)
i. Also, if several petty crimes are combined, it is still a petty crime if they total up to less than 6 months (Blanton)
1. If several sentences could total more than 6 months, a jury trial should be given.
2. Ct leaves open the possibility that something beyond the sentence MAY entitle the Δ to a jury trial but not here (community service wearing a suit saying he is a DUI offender and a $1000 fine)
a. Maybe in a lesser sex offender case like exposing yourself.
c. Determinate sentencing is current scheme- meaning if you are found guilty of robbery = 10 years, with a gun + 5 years.
i. Δs have a right to a jury trial for any fact inquiry that raises the sentence above the determinate sentencing scheme. A judge cannot decide the facts to raise a sentence higher. (Blakely v. Washington- man kidnapped his wife- judge decided he acted with deliberate cruelty in kidnapping, changing sentence from approximately 4 years to approximately 8 years; judge made 32 findings of fact).
ii. Examples:
1. If jury decides 4 years, judge cannot slap on another 3 years
2. If jury decided 4 years, judge can lower it within the 4 years 
iii. Mention Apprendi as precursor to this rule: jury needs to decide aggravators, not judge.
2. Jury Selection

a. Fair cross section requirement in jury pool (getting people into the group that comes to court)
i. Right to an impartial jury of the state and the district where the crime took place.
ii. To challenge a jury pool you need to prove:
1. A constitutionally cognizable class, numerous and attitudinally distinct
2. Systematically excluded through procedure
iii. Examples:
1. If a statute says that all potential jurors must be “honest and upright,” the commission can’t exclude all African-Americans. It’s a statute that is a violation of 14th equal protection because its being applied in a discriminatory manner (Carter v. Jury Commission)
2. Women cannot be systematically excluded from the jury pool because it violates the 6th amendment right to an impartial jury of your peers. State interest in women at home is not enough. (Taylor v. LA)
a. There is a requirement that a particular group shows up at the court house, but there is NOT a requirement that a particular groups shows up on the jury (so they are really undercutting the cross-section requirement anyways).
b. Voir Dire (getting people into the jury box by asking questions to make sure you have an impartial jury)
i. Right to voir dire on race to determine if impartial
1. Federal rule- where the crime or defense is based on race (like Hamm where he was a black civil rights worker framed with drugs)
2. Constitutional rule- voir dire on race required where special circumstances show an unacceptably high risk of racial prejudice affecting jury
a. YES- Turner v. Murray- voir dire on race has to be allowed because interracial death penalty case
b. NO- Ristano v. Ross- can’t just be a violent interracial crime, has to be high stakes like death penalty
c. YES- Hamm- also a racial case, this was over marijuana but the difference btwn this and Ristano is that here the defense was that Hamm was being set up because of his involvement in the civil rights movement. 
d. EXAM TIP- Compare these 3 cases in exam: Hamm, Ristano & Turner, like if you get serious crime where they could get death penalty or could get life in without parole and Δ is black and killed white person or vice versa.
ii. Challenges for cause:
1. Jurors can have views, but will be removed if the views of the juror would prevent or substantially impair the performance of his duties as juror.
2. Jurors must be able to follow the law and have to be able to apply the death penalty. (Witherspoon)
3. People that would ALWAYS impose the death penalty can be refused (challenged for cause). (Morgan v. Illinois)
4. Group of jurors that are very against the death penalty are not distinctive enough as a groups (like race or gender)- so there is no requirement to keep them on (Lockhart v. McCree). Held( the Constitution does not prohibit States from “death qualifying” juries in capital cases.
a. They can serve on civil cases, or criminal cases that are not DP or they can change their minds.
iii. Peremptory challenges
1. Equal protection of rights of potential jurors is violated (not the 6th) if the state uses its peremptory challenges to remove racial minorities.
a. Rule from Baston- must show:
b. Δ shows a prima facie case that it is happening, prosecution has a pattern of removing a group in that case
i. Asking what race a person is
ii. Noting what race each person is as they sit in box
c. Prosecutor has to give a neutral reason why Δ is wrong, real reason for exclusion
i. This is easy for prosecution to get around
d. Δ must overcome it with more evidence and show that the prosecutor used that practice to exclude people based on their group.
2. Applies to race- Baston v. Kentucky
3. Applies to gender- JEB v. Alabama
4. Δ doesn’t have to be a member of the excluded group (Powers v. Ohio- note case)
XVIII.  The Role of Counsel

1. Per se ineffectiveness of counsel/constructive denial

a. Automatic reversal
b. Performance is so deficient it is as if there was no counsel there at all, like not having counsel at a critical stage
c. Prejudice is presumed
d. Hard to prove, in US v. Cronic, defense counsel only had 25 days to prepare when state had 4.5 years to prepare and still not per se ineffectiveness of counsel
e. You’re not entitled to a good relationship with your lawyer, just competent counsel (when the Δs PD got changed) (Morris v. Slapey)
2. Actual ineffectiveness, show that:

a. RULE: 

i. Counsel’s performance was deficient (fell below an objective standard of reasonableness) –AND-
1. (“constructive denial”)
ii. Deficient performance prejudiced the Δ (the errors were so serious the Δ did not have a fair trial so but for the counsel’s errors or conflict of interest, the outcome of the trial could have been different)
1. Mounts said that once you show deficient performance (#1), you ought to presume prejudice
b. Example: Strickland v. Washington- attorney did not put on or research mitigation evidence for death penalty case (like Δ’s psych, etc… because attorney claimed he felt hopeless about the case since Δ admitted to the crimes), but still didn’t meet the test, not deficient enough to prejudice (change the outcome) so no Ineffectiveness of counsel claim
i. Strickland standard only applies to the trial and the 1st appeal
3. Conflict of interest:

a. Court can keep a person from hiring a specific private attorney if there is a conflict of interest, even if Δ has chosen to waive it. Too much room for reversal on appeal. (Wheat v. US- counsel was representing others in the same conspiracy charge and all his clients were going to be called as witness’ in each others trial)
i. Argue maybe the gov. was just doing this b/c they know the private attorney is a good one and they want to win!
b. If attorney is representing someone who is charged with killing a person who was his former client, prejudice is not presumed, you must still show the conflict of interest actually affected the representation that was given. (This is lower than the Strickland standard of but for attorney’s negligence( what is the difference? ) (Mickens v. Taylor)
i. Cuyler- it may be ok to have 1 lawyer representing 3 clients in the same case if all the Δs statements were aligned. 
4. Right to self-representation:
a. People have a constitutional right to represent themselves (Faretta)
i. BUT there is NO right to self-representation on appeal (because 6th governs the trial stage, BUT due process governs appeal) 
b. Rule:

i. Request that is unequivocal and timely
ii. Knowing and intelligent waiver
iii. Finding of competency (must understand the nature of the proceedings against you, doesn’t mean you have to know the law or the rules of evidence well).
c. “A man who represents himself has a fool for a client.”- from Faretta dissent
XIX.  RETRIALS

1. Double Jeopardy- no person shall twice be put in jeopardy for the same offense. 
a. General Rules:

i. DJ attaches (ie- the claim can be made)- when the jury has been sworn in –OR- when the 1st witness in a non-jury trial has been sworn in

1. A judgment of dismissal BEFORE trial is NOT a bar to a subsequent prosecution.
ii. Δ waives DJ when he moves for mistrial or successfully raises a substantive appeal

iii. The gov cannot appeal acquittals

iv. Collaterol Estoppel:

1. When there is a different offense for the same criminal act, the prosecution still may be estopped to relitigate issues of fact determined in Δs favor in earlier trial.
2. When an issue of ultimate fact has once been determined by the valid final judgment, that issue cannot again be litigated in any future action.
a. Prosecution must lose on the fact, not just the case; often cannot tell what facts have been decided.
b. CAUTION: In order to argue this, you must know the only basis on which the jury acquitted was the same situation as in the re-trial case (its up to the ct to determine this).
v. Same Offense Test: Blockburger Test: If either crime is the lesser included crime of the other, then they are the same crime
1. US v. Dixon-  Δs were found guilty of criminal contempt and were later charged with the underlying crimes from the contempt charge. In a contempt case, look to the order and all included crimes.
a. Ex- “assault with intent to kill” has elements that “simple assault” does not- so DJ doesn’t save you there. How is this NOT the greater crime of a lesser crime?
b. Ex- Conspiracy is SEPARATE offense from the overt acts!
vi. Exception: Both rules do not apply between different sovereignties- state to state (so you can be prosecuted twice in different states( Heath v. Alabama), federal to state.
b. No retrial after a final judgment of acquittal or conviction

i. Can’t prosecute someone separately for each robbery when robbery of six people happened simultaneously. Collaterol estoppel bars subsequent prosecutions (Ashe v. Swenson)
1. The only rational issue was whether or not he was the robber, and the first court found he was NOT the robber. 
ii. Retrial after dismissal is okay only where Δ voluntarily chooses to terminate the proceedings on a basis unrelated to factual guilt or innocence.
c. Retrial after conviction (where reversed on appeal)

i. Basic rule- retrial is permissible after reversal on appeal
ii. Exception- where the reversal is for insufficiency of the evidence, it is like an actual acquittal so there is no retrial.
d. You can have a federal acquittal, and then the state can re-prosecute; double jeopardy doesn’t apply because they are different sovereign systems
2. Re-prosecution after Final Judgment

a. Case Dismissed: Two Scenarios:
i. If dismissal is based on the merits, double jeopardy bars a retrial
ii. If dismissal is based on legal issue, prosecution did not get one complete chance and can retry without violation of double jeopardy
b. Δ Loses, Appeals, & Wins: Two Scenarios:
i. If appeal is based on legal issue, the state can retry because the Δ will not be in jeopardy again; just re-instate the verdict.
ii. If appeal is based on inadequacy of evidence, retrial is barred by double jeopardy as the retrial would place the Δ in jeopardy again and the state already had one complete chance.
3. Re-prosecution after a Mistrial: Double jeopardy guards against a retrial after a mistrial unless the Δ seeks the mistrial or manifest necessity for the mistrial.
a. Mistrial by motion of the Prosecution: Only allowed to retry when the dismissal was against the wishes of the Δ and there is manifest necessity  (did we learn this?
i. Test for Manifest Necessity: Factor Analysis:
1. The reason for the mistrial: how prejudicial the thing that was done is.
a. Common situation for mistrial = hung jury
2. Whether there is another way to prevent the prejudice other than a mistrial.
3. Who is at fault for the mistrial and who will be benefited.
ii. The court gives the trial judge great deference when deciding manifest necessity. 
b. Mistrial by motion of the Defendant: Always allowed to retry; unless the prosecutor’s conduct giving rise to the mistrial was intended to provoke the Δ into moving for mistrial. (Oregon v. Kennedy)
i. B/c if the state saw the case was not going there way, they could just push the Δ to move for mistrial. (but its hard to prove this- prosecutor could say it wasn’t his intent)
ii. When the Δ moves for a mistrial, Δ is deciding he doesn’t want the case decided on the merits.
4. Re-prosecution after an Acquittal or Conviction
a. When the conviction is reversed on appeal on the sole ground that the evidence was insufficient to sustain the jury’s verdict, then re-trial on the same charge is barred. (Burks v. US)
XXX. POLICY

a. Goals and tensions of Criminal Justice System = (1) Successfully arresting, charging, trying and convicting ppl that have done crimes v. (2) Limiting the power of the gov and protecting ppl that are charged with crimes

b. Two competing goals:
a. Crime Control/Efficiency Model

i. Highest duty of the state is maintenance of order (preventing and punishing crime), arresting criminals

ii. Police should make the decisions, not the court

b. Due Process Model/Individual Human Rights

i. Highest duty of the state is to preserve the rule of law (Bill of Rights & Constitution)

ii. Rule of law governs the state and the individuals

iii. Rule of law is best preserved by the judicial review of all executive actions touching on individual rights.
iv. Prof says this is more like an obstacle course b/c the rule of law is the most important thing and the gov players do so in a fair way that protects individuals from the enormous powers of the government
c. Incorporation

a. Incorporation means making the states do what the Bill of Rights says (Bill of Rights was written for the federal government)
b. 14th amendment: No state shall deprive individuals of life or liberty without due process of the law

c. Portions of the Bill of Rights are not assigned to the states

d. What is incorporated now?

i. Almost everything in the Bill of Rights

ii. Selective incorporation is the theory that prevails (Justice White’s opinion in Duncan v. Louisiana- right to jury trial incorporated)

iii. The only things that are not incorporated to states now are:

1. Fifth amendment requirement of grand jury indictment in felony cases and 

2. Eighth amendment limitation on excessive bail
PAGE  
1

