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I. CONSIDERATION

-evidence that a agreement was made

-binds  the promise (contract)

-increases careful bargaining

1. BARGAINED FOR ELEMENT – Restatement  § 71
To constitute consideration, a performance or a return promise must be bargained for.

A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for the promise.

The performance may consist of:

a) an act other than a promise, or


b) a forbearance or


c) the creation, modification, or destruction of a legal relation 

A.  Bilateral promise – a promise for a promise 

Ex. Promise to pay, a promise to act, promise to turn over

B. Unilateral promise – an act, forbearance, creation or destruction of a legal right that is sought for in exchange for the promise. 


Ex.   Giving up a legal right, like drinking (if over 21)



*giving up an illegal act IS NOT consideration

Hamer v. Sidway – ( gave up his legal rights of drinking, tabacco, swearing, and playing cards in exchange for $5,000.   Court held that it is consideration when something is promised, done, forborne, or suffered by the party to whom the promise is made to.

C. Inducement – the consideration that the party gives to the other party

must be what induces the party into to promise

Schnell v. Neil – One cent does not induce the party to give the other party $200.  It is false consideration thus the contract is not enforceable.  The minority view holds that if it is in writing it is enforceable.

2. UNRELIED UPON DONATIVE PROMISES

Gift situation

A.
Promises to make gifts are unenforceable due to lack of consideration, there is no exchange, no bargained for element

Dougherty v. Salt – An aunt made a promissory note out to her nephew for $3,000.  After she died the nephew tried to collect on the note.  The court held that it wasn’t enforceable because there was no consideration, it’s just a gift.

B.
acts incidental to the gift promise are usually insufficient to make the promise enforceable.

· not actually bargained for

Kirksey v. Kirksey – there was no consideration, her travel was not consideration.  It’s a condition, to live on the land you have to move to it.

Seals

Many states have abolished the binding effect of a seal or provide that a seal only raises a presumption of consideration.  A few states still acknowledge the use of the seal.

3. RELIED UPON DONATIVE PROMISES

- if a donative promise induces reliance by the promisee in a manner reasonably expected by the promisor, the promise is enforceable, at least to the extent of reliance, so injustice may be avoided.

RESTATEMENT § 90 PROMISSORY ESTOPPEL


ELEMENTS

1. promise

2. promisee relies upon a promise

3. reliance induced by a promise

4. promisor could reasonably expect reliance

5. injustice may only be avoided by enforcing the contract

6. remedy may be limited as justice requires

· It is a substitute for consideration or used as consideration

· Always look for consideration before turning to this.

`
Ricketts, Executor v. Scothorn -  Granddaughter quit her job on reliance on her grandfather’s promissory note to give her $2,000.  Note is enforceable

Feinberg v. Pfeiffer - The company offered ( $200 a month once she decided to retire.  Later she retired relying on the promise.  After awhile the payments stopped.  Court up held the promise on promissory estoppel.  The only way to avoid the injustice is to enforce the promise.

Hayes v. Plantations Steel - ( retired and then the defendant offered him a small annual payment for his prior service to the company.  Every year he checked to see if he would receive it again.  Payments stopped.  The court held there was no certainty on his part that he would receive it, he wasn’t relying on it.  Promise is unenforceable.

4. BARGAINS THAT ARE NOT CONSIDERATION

A. Sham consideration and Nominal consideration – Adequacy of consideration

Courts do not usually inquire into the adequacy of consideration, people should be allowed to make agreements that are bargained for, BUT if there is gross disparity or inadequacy of consideration it may be used as evidence of fraud, duress, unconscionability, undue influence

1. It is not good consideration if it is just a pretense for consideration.

Restatement § 79  -  If the requirement of consideration is met, there is no additional requirement of:

a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

b) equivalence in the values exchanged; or

c) “mutuality of obligation”

Schnell v. Nell – Consideration of one cent for $200 is not valid.  It is just a nominal consideration

Batsakis v. Demotsis – The Δ contracted to pay the $2,000 later, for $25 now in drachmas.  The court did not look at the disparity of the value of consideration.  The court felt that she actually bargained for the amount even thought it seemed imbalanced.  (At the time she borrowed the money it could have been worth that much to her in reality.  It was during the war.  How is the court to decide the true value of it when it was during a war?)

2. Option Contracts

Nominal consideration is valid, if Restatement § 87 is met.

Restatement § 87

· has to be in writing

· signed by the offeror

· only for a short time

· an exchange on fair terms

· must state the consideration

Ex. - If you give me $20 now, I’ll sell you my car for $5,000 for 30 days.  Even if the $20 is not turned over, the car must be if the $5,000 is offered within 30 days.

B. Illusory promise 

A general rule for bargains – A bargain consisting of an exchange of promises requires mutuality of obligation; traditionally both parties must be bound or neither is bound, but there are exceptions.  (Restatement § 79 supra)

An illusory promise is a statement that has the form of a promise, but is not a real promise in substance.  It doesn’t bind the promisor to anything.

Ex.   I’ll buy your car tomorrow for $4,000, but I may change my mind.  (The buyer has a “free way out”)

-Under the mutuality rule, if one party makes an illusory promise in exchange for a real promise, neither party is bound.

1.
Right to terminate at will without notice

A real promise coupled with a power to terminate the contract at anytime, without notice.

Miami Coca-Cola Bottling Co. v. Orange Crush Co. – the ( brought suit against the Δ for breaching the contract.  The court dismissed the suit due to lack of mutuality.  The ( had the right at any time to cancel the contract.

2. Limited promise – If a real promise is made, lack of mutuality is not a defense.  (No matter how slight the party is limited) 

Lindner v. Mid-Continent – The Δ had the option to terminate the lease at anytime, on ten days notice.  The ( attempted to cancel the lease and the Δ brought suit.  The ( claimed the lease lacked mutuality.  The court held that their rights do not have to be exact, but there must be some restriction on their right to terminate.  In this case there is, ten days notice.

3.
Conditional promises – If the condition is within the promisor’s discretion, it is illusory.  If the condition is outside the promisor’s discretion then the promise is enforceable.  If the condition is in between - look to the common law implied duty of good faith.

4.       Forbearance to bring suit

Restatement § 74

1. Forbearance to assert or the surrender of a claim or

defense which proves to be invalid is not consideration unless

a) the claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or

b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid.

2.  The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

Sufficient consideration will be found if the promisor’s belief in the validity of the claim is either reasonable or held in good faith.

Dyer v. National By-Products – The employee lost his right foot in a job-related accident.  He filed for workers’ compensation.  When he returned he was laid off.  ( claimed to have forborne from litigating a claim in exchange for lifetime employment. 

5.       Exclusive dealings

Under U.C.C. § 2-306 in contracts for exclusive dealings, unless otherwise agreed, the seller is to use his best efforts to supply the goods and by the buyer is to use his best efforts to promote their sale.

Wood v. Lucy – The ( was to have exclusive right to the Δ’s endorsement.  The Δ later placed her endorsement on items without the (’s knowledge.  The Δ claimed the contract was not binding because the ( does not bind himself to anything.  The court held that the ( had an implied promise on his efforts.  The ( promised to place the endorsements in exchange for half the profits.

C. Pre-existing  duty rule

Performance of a pre-existing legal duty is not sufficient consideration, thus renders any K modification based on such consideration unenforceable.  There needs to be new consideration for contract modifications.  Without new consideration it lacks the bargained for element required in Restatement § 73.
Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

1. It is not valid consideration to perform pre-existing contractual duty for increased payment.

Lingenfelder v. Wainwright Brewery – The ( cancelled his contract with the Δ and would not finish the job unless the Δ gave him the commission for the refrigerator plant.  This was not part of the original contract.  The court held for the Δ.  The ( was already obligated to do his job under the previous contract.

2. Promises to pay partial payment in order to be released from the contract

Foakes v. Beer - ( agreed to pay 500 pounds now of a past due debt, if the Δ agreed to forgo the interest.  The court held that there is no consideration.  The Δ is entitled to all her money, the ( is only doing what he is obligated to do.  (The court doesn’t follow the some is better than none theory.)

· Fulfilling a portion of a duty of immediate performance cannot provide consideration for the creditor’s promise to release the balance.

3. Pre-existing duty for public officials

- The promise of an official to perform an act that falls within the scope of the official’s duties is not consideration, and neither is the actual performance of such an act.

Gary v. Martino - ( is a special police officer and had knowledge concerning the theft of some jewelry.  There was a reward out for the recovery of the property.  The information the ( gave lead to the recovery of the jewels.  The ( sued for the reward.  The court held that the ( was forbidden from receiving rewards due to public policy and sound morals.

Denney v. Reppert – Many people were suing in regards to an advertised reward for the arrest of the robbers of the bank.  The court held the employees were not eligible because they were under a duty to protect the bank.  The policemen were also found ineligible because they had a duty to the bank and the public.  The court held for the deputy sheriff who was out of his jurisdiction.





4.
Modification under economic duress


Ask these questions to see if there is duress.

i. Is there a reasonable alternative?

There must be no reasonable alternative or the legal remedy may be inadequate. 

ii. Are they mere threats?

(Must be serious threats) 

· If performance is complete, recovery of the price paid under duress can be recovered.  If there is no duress the price can’t be recovered.

Austin v. Loral – The ( had a contract with the Navy to produce radar sets.  The ( had a subcontract with the Δ for some of the necessary parts.  Before the last several shipments from the Δ the ( received a second contract from the Navy.  The ( only subtracted part of this one from the Δ.  Afterwards the Δ told the ( they would stop shipment, unless the ( agreed to higher price for both the current contract and the new contract.  The ( had no other reasonable option in order to fill their contract with the Navy.  The court held for the (.  They had no choice to accept and then sue.





5.
Exceptions to the pre-existing duty rule

i. Modifications under Restatement § 89

A promise modifying a duty under a contract not fully performed on either side is binding if all of these elements are met:

a. The contract has not yet been fully performed

b. Voluntary modification

c. Fair and equitable in view of the circumstances

d. Those circumstances that were not anticipated by the parties.
Angel v. Murray – The Δ had a contract with the city of collect the refuse for five years.    Three years later the Δ requested an additional $10,000 per year ($20,000) because there had been an unexpected and unanticipated increase of 400 homes.  The predicated amount was 25 a year.  The city council agreed to pay him.  The citizens brought suit.  The court held the modification was valid under 

ii. Modification - sale of goods under UCC § 2-209

a. an agreement modifying a contract for the sale of goods is binding without consideration – pre-existing legal duty rule is not applicable in sale of goods contract
b.  the modification must meet the “good faith” standard in UCC § 1-203 in order to be binding so that a modification that was not fair and equitable would probably not be binding   

iii. Mutual Rescission – forming of a new contract

· Finding of mutual rescission is usually fictional.

Schwartzreich v. Bauman-Basch - ( was to work for Δ, they had a contract.  A month before the job was to start, ( ask for an increase in her salary because she had been offered higher from someone else.  The Δ agreed and formed a new contract. Court held for the ( because both parties agreed, and voided the old contract by tearing their signatures off it.

5.
MORAL OR PAST CONSIDERATION

A promise given for moral or past consideration when the promisor seeks to discharge a moral (but not legal) obligation created by some past event is unenforceable.

Exceptions to the general rule Restatement § 82
1. Promise to pay a debt barred by the Statute of Limitations

Enforcing a new promise to pay an old debt, since the old debt is unenforceable due to the S of L.  Action is on the new promise, which needs no new consideration to be enforceable.

Ex.  A writes to B, “I realize I owe you $1,000, and I will pay you $800.”  B can only recover $800 since it is the new promise, not the old debt that is enforceable.  (Given that the S of L has run out.)

***
Some states might require it in writing as a provision of the Statute of Frauds

Jones v. Jones – Wife sues for money owed to her from the separation agreement with her husband.  It is barred by the S of L.  Her husband sent her a letter stating that he will fix her up very comfortably when he is able to pay.   The court held that this letter wasn’t a new promise to pay the debt he owed that was actually barred by the S of L.

2. Promise to pay a debt discharged by bankruptcy

3. Promise to pay a debt that was made when the person was an infant.

4. Promise to pay a moral obligation

Restatement § 86

1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

2. A promise is not binding under section 1

a. if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched

b. to the extent that its value is disproportionate to the benefit.

· If it arises out of past economic benefit to the promisor the promise is enforceable at least up to the value of the benefit conferred.

· Enforceable contract because the promisor has received a substantial and material benefit which gives rise to a moral obligation to pay.

Webb v. McGowin – The ( saved the ( from serious injuries or death.  In doing so, the ( received serious injuries.  The ( agreed to pay the $15 twice a month.  Nine years later, the ( died and his estate stopped payment.  The court held that the benefit to the ( was substantial and material, thus the contract is enforceable.

 Mills v. Wyman – The ( took care of the (’s son for 15 days until he died.  When the ( heard what the ( had done for his son, he sent him a letter saying he would pay the ( expenses.  The court held that it was a moral obligation, but not enforceable.  The (’s son was 25 years old and not part of the family.  The plaintiff was a Good Samaritan and the care was not done to the promisor.

II. DEFENSES TO CONTRACTS

1. INDUCED BY FRAUD, DURESS, OR UNDUE INFLUENCE

A. Fraud

If either party has defrauded the other into executing the contract there is not real consent, and the contract is therefore voidable by the innocent party.

B. Duress

A contract is voidable on the ground of duress where consent was induced by physical force or threats of force, or by other wrongful threats.  Supra
C. Undue Influence

Undue influence is unfair persuasion of a party, who is under the domination of the person exercising the persuasion.  Because of the relation between the two parties, the one party assumes the other will not act in a manner inconsistent with the other’s welfare. 

2. UNCONSCIONABILITY

Equivalence of bargaining power in not required.  If one side makes a huge profit does not mean that the bargain should have been unenforceable.

A. Test for unconscionability: Whether the terms are so extreme as to appear unconscionable according to the mores and business practices of the time and place.  (From Williams v. Walker-Thomas 1965)

Williams v. Walker – Thomas – The ( purchased a number of items from the (.  The contact said that until all items were paid the ( would keep hold of all the titles.  The ( had paid $1,400 of the $1,800 she owed at which time she defaulted on a payment.  The ( reposed all her items.  Saying she owed as little as 3cents on an item.  The court held the contract was unenforceable because it was unconscionable.

B. UCC 2-302
1.
The court may refuse to enforce the entire contract, enforce only the equitable portions, or limit the unconscionable portion to make the risk more equal.


· This allows the courts to regulate the parties within the framework of the consideration, by limiting the power of the unconscionable clause while salvaging the rest.

2.
The basic test is whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time the contract was made.

a. This allows the parties the freedom to reserve power according to normal business practices, without allowing them to disturb the allocation of risk due to superior bargaining power.

b. The court uses its effort to prevent oppression and unfair surprises.

3. Procedural Unconscionability

An unconscionable bargaining process

a. high pressure sales tactics

b. misrepresentation

c. absence of meaningful choice by one party

i. unequal bargaining power

ii. no money or legal advisor

d. no real assent

i. lack of education

*Didn’t understand the provisions

*Provisions were not read to the party

ii. fine print

iii. clauses hidden by deceptive sales practices

e. can’t bargain – modify the contract

f. unfair surprise

i. Party who drafts the agreement includes terms in the contract having reasons to know that the terms are not in accord with the other party’s reasonable and/or fair expectations.  Perhaps written in cryptic terms and not explained or pointed out.

ii. Adhesion contracts: take it or leave it basis

4. Substantive Unconscionability

Contract terms that are unconscionable without regard to the process, by which those terms were reached, are lopsided.  The bargain itself is not fair – gross disparity in consideration or the relative risks taken by the parties.

C. Restatement § 208
If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

Toker v. Westerman – The ( bought a refrigerator from the (, who was a door-to-door salesmen.  It was sold to the ( for over double the price.  The court held that the purchase price alone could be found unconscionable, so the amount of $656 that was already paid the court deemed sufficient.

Carboni v. Arrospide – The ( was unable to obtain a loan from other loan sources.  The ( was able to obtain a loan from the ( at interest rate of 200%.  The court held that procedural aspect of unequal bargaining power was slight, but the substantive aspect of interest of 200% is severe thus enabling them to deem the contract unconscionable.  

3.
STATUTE OF FRAUDS

A. Tangible Evidence (Ex. Written contract) to make a contract enforceable.

B. Memorandum of the essential terms and signed by the party to be charged

1. ideas of the contracting parties

2. subject matter of the contract

3. terms and conditions of the agreement

4. some recital of consideration

C. Contracts that are covered that must be in writing

1. Interests in land

a. sale of real property

b. leases for more than one year

c. easements for more than one year

d. fixtures

e. mortgages

2. Sale of goods over $500

Contracts are enforceable under UCC § 2-201.

The writing must be sufficient to indicate a contract for the sale of goods, signed by the party to be charged, and the quantity.

Exceptions:

Goods that are specially manufactured and the seller has begun the process of making the goods for the buyer are enforceable, even if they don’t meet all the requirements above.

If the contract is oral but any of the following occur the contract will be enforced.

i. receipt and acceptance of goods

ii. partial payment – to the goods which the payment has been made

iii. no objection of confirmation

3. Contracts that cannot be performed within one year.

Contracts that by their terms cannot be performed within one year from the making thereof must be in writing.  The one-year period begins at the date the contract is made.


Contracts not under the S of F

i. Performance is possible within one year, but unlikely.

ii. Lifetime contracts

4. Suretyship contracts – promise to pay the debt of another

Promises that are collateral to a third person’s obligation, not where the main contract is between the promisor and the promisee.

5. Contracts in consideration of marriage

This is not when a two people promise to marry each other.  

Ex.  Mother gives daughter a note saying she will pay her $10,000 after the wedding.  Enforceable


4.
AGAINST PUBLIC POLICY




The court does not like enforcing some contracts due to their subject matter

A. Contracts between husband and wife

Miller v. Miller – A contract between husband and wife.  The court held the wife was just doing what she agreed to do by marrying her husband.  The court didn’t think they should get involved, and also they would have to figure out is she did all her duties.

Borelli v. Brusseau – The wife contracted with her husband to provide him with nursing-type care at home in exchange for certain properties into her name.  The wife had to leave her job and provide continuos care for her husband.  The court did not uphold the contract; she was just doing her obligation towards her husband.

B. Surrogacy contracts

In the Matter of Baby M -  The court found that the elements of a contract were met, but due to public policy they could not enforce it.  The court felt that an adoption was being paid for and a state statue makes paying for adoption illegal.  It also felt public policy was being violated because it wasn’t looking out for the child’s best interests by just enforcing the contract.  The child’s best interests and parental rights should determine custody.

III. PERFORMANCE OF CONTRACT

1. OBLIGATION TO PERFORM IN GOOD FAITH

Under modern contract law, each party has an obligation to perform in good faith.

UCC § 1-203

Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

2. IMPLIED CONDITIONS

The most important type of implied condition to the duty of each party to a contract to render performance is that the other party has either rendered its performance or made a tender of its performance.

IV. REMEDIES

There are two types of remedies in contracts, damages and specific performance

1. DAMAGES

Restatement § 344

Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee:

a. His “expectation interest,” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed.

b. His “reliance interest,” which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made.

c. His “restitution interest,” which is his interest in having restored to him any benefit that he has conferred on the other party.

A. Expectation Damages

Expectation damages are based on the contract price and have the purpose of placing the victim of a breach in the position he would have been in if the promise had been performed.  It gives the injured party the benefit of the bargain.

UCC § 2-715  (Buyer’s)

Incidental damages are expenses reasonably incurred in connection with cover and any other reasonable expense incident to the delay or breach.

B. Reliance damages

Reliance damages are based on the nonbreaching party’s costs and have the purpose of putting the nonbreaching party in the position he would have been in had the promise not been made.  This is usually used when the promise is enforceable because it is relied upon, relied upon donative promises.

C. Restitution (or quasi-contract) Damages

Restitution damages are based on the reasonable value of a benefit conferred by the promisee on the promisor, and have the purpose of stripping from the promisor the gain derived from the promisee.





Common situations:

a. unenforceable

b. losing contracts

c. no contract was formed but a benefit was conferred in the pre-contract stage

Hawkins v. McGee – The ( performed surgery on the ( hand and had promised a perfect hand.  But, the hand was actually worse after the surgery.  The court held that the ( was entitled to the difference between the perfect hand and the hand that he received.  (Expectation damages)    

2. LIMITATIONS ON EXPECTATION DAMAGES

A. The principle of  Hadley v Baxendale - Foreseeability
A party injured by a breach of contract can recover only those damages that:

i. should reasonably be considered as arising naturally from the breach

ii. might reasonably be supposed to have been in the contemplation of both parties, at the time the contract was made, as the probable result of the breach of it.

General damages

i. always given

ii. these damages are the direct result of the breach

· loss of land, loss of wages in employment contract, cost of completion

Consequential damages

i. these damages depend on the special circumstances of the non-breaching party

ii. above and beyond the general damages

- usually lost profits

Today the principle of Hadley v. Baxendale is normally restated to mean that consequential damages can be recovered only if, at the time the contract was make, the seller had reason to foresee the consequential damages were the probable result of the breach.

Hadley v. Baxendale – The mill was stopped because the crankshaft broke.  The ( hired the ( to transport the shaft to be fixed.  The delivery of the shaft was delayed due to the ( neglect.  The ( suit included lost profit.  The court held that the ( did not know the purpose of shipping the crankshaft, they did know the mill was stopped but not due to the shaft.  So the court held that the seller could not have reasonable foreseen the consequential damages.  The special circumstances must be know or should have known by the seller in order to obtain consequential damages.

Victoria Laundry v. Newman – The ( contracted with the ( for a boiler for their laundromat.  The ( knew the ( wanted the boiler for use in their business, a laundromat.    There was a five-month delay in the delivery of the boiler.  The court held that the ( could receive the loss profit that was a result of the boiler being delivered late because the ( knew their business.  The ( were not able to recover the lost dying contracts because they were not reasonably foreseeable by the ( as a result of the breach.

Koufos v. Czarnikow – The ( contracted for the charter of ( boat.  The ( knew that the ( was transporting sugar.  It should have taken 20 days, but instead it took 29 days.  In the 9 days the price of sugar decreased on the market.  The court held the ( had to know that the market price of things fluctuate from day to day, and had no reason to suppose that it would be upward verses downward.  Thus, holding the ( liable from decreased market price.

Hector Martinez v. Southern Pacific – The ( sued for the late shipment of a dragline.  The court held that it was obvious that the dragline is a machine, which of itself has a use value.  This value may equal the rental value of the equipment.  The ( does not have to show actual harm suffered was the most foreseeable, just that it was foreseeable.





Restatement § 351
1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

2. Loss may be foreseeable as a probable result of a breach because it follows from the breach

a. in the ordinary course of events, or

b. as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

3. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstance justice so requires in order to avoid disproportionate compensation.

S.J. Groves v. Warner – The ( sued for loss due to ( failure to perform.  The ( were not the only cause, but the court held they were a substantial cause.  So, the court granted the ( one fourth of their damages.  Under § 351 they should only be liable for their cause of the loss. 

B. Certainty

Damages can be recovered only if their amount is reasonably certain of computation.  They cannot be speculative.  If they are deemed speculative they usually result in nominal damages.

1. Reference to profit

a. Existing business

· generally able to estimate from past profits

b. New business

· breach results in a prospective new business failing to start

· inherently speculative

· today courts like to compare to similar businesses in similar situations to allow for reasonable certain calculation of damages

Restatement § 352

Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

Kenford v. Erie County – The ( breached by not building the dome, that was to be operated by the ( for twenty years.  They sued for loss of profit.  The court held that there were to many variables in order to determine the profits.  One variable was the fact that there was only one other dome to base profits on.

Ashland v. Janien – The ( entered into a contract with the ( for the development of a second investment model.  The ( terminated the ( employment.  The court held that the ( was entitled to damages because: 
1. 
Realistic estimates

2. They weren’t entering into a new field

3. Reservoir of customers

4. The product was extremely tested

Rombola v. Cosindas – The ( had a contract for one year to race the ( horse and receive 75% of all the purses.  Before the time was up the ( took control of the horse again.  The ( sued for his deprivation of his right to race the horse.  The court held that the ( would be able to show substantial damages on the theory of loss of prospective profits.

Contemporary Mission v. Famous Music – They used comparable music to determine the damages, the only variable they found was would it make it to the top.  The court held that the loss profits were not speculative.

C. Duty to Mitigate

An injured party has the duty to avoid damages that can be avoided by reasonable efforts.  Courts may not award damages if the party does not mitigate their damages.

1. Contracts for the sale of goods

Under UCC § 2-715(2) the buyer will be barred from recovering any consequential damages resulting from the seller’s breach if she could have prevented the damages by cover.

Under UCC § 2-704(2) if the buyer repudiates the contract prior to delivery, the seller cannot run up the damages.

2. Employment contracts

If the employer wrongfully terminates an employee, the employee is under a duty to look for comparable work.

Shirley MacLaine Parker v. 20th Century Fox – The ( claims that the ( failed to mitagate by not taking the substitute film.  The court held for ( because the other movie was an inferior film and not a reasonable substitute.  The employer must show that the other work was comparable or substantially similar to that which the employee was deprived.  It goes by a reasonable standard.

Mr. Eddie v. Ginsberg – The ( was wrongfully dismissed by the (.  He took a substitute job that lasted for part of the time, but then spent money looking for another job.  The court held that the money he made from the substitute job would be subtracted from his original salary, but he would also receive the money he spent trying to mitigate damages.

Southern Keswick v. Whetherholt  - The court held if inferior employment is taken, it is subtracted from the damages.

3. Construction Contracts

A.
A contractor is under a duty to not add to the owner’s damages by continuing to work after the owner breaches the contract.

Rockingham County v. Luten Bridge – After the county breached the contract for construction of the bridge, the bridge company continued to build it.  The court held that they would stop awarding damages once the person is aware of the breach.  They must also try to alleviate the damages.  The bridge company has no right to accrue more damages.

B.
The contractor is usually not required to obtain another construction job.

However if they do so, if they can prove that they could have done that job even without the breach they may retain their profits and not have their damages diminished.

BUT if the owner can show that, but for the breach, the contractor could not have done the other job, the damages may be reduced by the profits on the replacement contract.

3.
SPECIFIC PERFORMANCE

It is an equitable remedy wherein the court orders a breaching party to perform.  It is only available when there is no adequate remedy at law.

Usually used in unique, special goods, or subject matter.  Land is one example.  It is also used where damages cannot be measured with reasonable certainty.




Restatement § 359

1. Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.

2.  Specific performance or an injunction will not be refused

merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under the rule stated in § 357.




Restatement  § 360

In determining whether the remedy in damages would be adequate, the following circumstances are significant:

a. the difficulty of proving damages with reasonable certainty

b. the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

c. the likelihood that an award of damages could not be collected

London Bucket v. Stewart – The ( sued because the ( did not properly furnish and install a heating system in the ( hotel.  The court held that specific performance would not be granted because damages are an adequate remedy in this case and it would be too hard for the court to superintend the performance.

Van Wagner v. S & M Enterprises – The ( had a contract the erect billboards on ( building.  The ( improperly terminated the contract.  The ( sued for specific performance due to the placement of this billboard being unique.  The court held that the ( has an adequate remedy at law.    It is not just the uniqueness of something that grants specific performance, it’s the uncertainty of valuing it.

Laclede Gas v. Amoco Oil – The ( contracted to supply the ( with propane for an area.  The ( requested specific performance.  The ( claims that the four requirements of it had not been met.  The ( claims:

1. There is no mutuality of remedy in the contract

2. The remedy of specific performance would be difficult for the court to administer.

3. The contract is indefinite and uncertain

4. The remedy at law available is adequate

The court held that specific performance is the only remedy available.  At the present the ( is able to get propane from another source, but this contract involves a long-term supply contract.

4.
EXPECTATION DAMAGES (and specific performance in specific cases)

A. Contracts for the Sale of Goods

Look to see which party is in breach to determine the measure of expectancy.  

1. Breach by the SELLER 

a. Breach of warranty – the buyer has accepted goods that are defective and the seller cannot or does not want to revoke the buyer’s acceptance.

UCC § 2-714
i. accepted goods do not conform to the contract

ii. measure of damages is the difference between

(a) the value of the good accepted

(b) the value that the goods would have been had they been “as warranted”

Continental Sand v. K&K Sand – The ( paid $50,000 for equipment from the ( with warranties.  The warranties were breached.  The court held that the ( were entitled to $105,000, the cost to bring the machinery up to its warranted value.

b. Seller fails to deliver or the buyer properly rejects/revokes acceptance of goods

UCC § 2-713
The difference between the contract price of the goods and the market price of the goods at the time the buyer learned of the breach.

UCC § 2-712 - Cover
i. The buyer can purchase goods from an alternative source in a commercially reasonable manner.

ii. If the buyer does so cover, the buyer can recoup the difference between the contract price and the cost of the substitute goods

UCC § 2-716 – if the goods are unique the buyer can receive specific performance

Burgess v. Curly Olney – The ( was to sell the ( three used combines, but the ( did not deliver them.  They sold them to someone else.  The court granted them the difference between the contract price and the market price at the time they learned of the breach.    The ( wanted the price they said they were going to sell them. (Four times what they were going to pay.)  The court said no, it looks like a sham contract.

2. Breach by the BUYER

If the buyer refuses to purchase the goods she has contracted, under UCC § 2-708 (1) the seller can:

Recover the difference between the contract price and the market price at the time and place for tender under the contract.  (Minus any expenses saved.)

a. If the seller is a Lost Volume seller

Under UCC § 2-708(2), if the above measure is inadequate, then the measure of damages is the profit the seller would have made from full performance by the buyer.  Generally available in situations where the goods are in ready supply.

Neri v. Retail Marine – The ( contracted to purchase a new boat from the (.  The ( had the boat shipped immediately.  The ( breached the contract.  The ( sued for their deposit back.  The boat was sold later for the same price to another person.  The court held that the ( were entitled to the loss profit of the boat even though they sold it later to another customer.  The court said because the ( is a lost volume seller, they would have made two sales, instead of one, if it wasn’t for the ( breach.  The court also awarded the ( incidental damages.

b. If the seller is able to resale the goods

If the seller can resell the goods in good faith and in a commercially reasonable manner, then under the UCC § 2-706 they can recover the difference between the contract price and the resale price.  Plus any incidental damages.

c. Action for the price (Specific Performance)

If the buyer fails to pay the price as it becomes due the seller may recover under UCC § 2-709 the price of the goods identified to the contract if:

i. the seller is unable after reasonable effort to resell them at a reasonable price, or

ii. the circumstances reasonable indicate that such effort will be unavailing. 

B. CONTRACTS FOR THE SALE OF REALTY

1. Breach by the SELLER

Many states limit the damages to out-of-pocket cost, like title charges, escrow fees, and down payment.

If it was in bad faith the buyer’s damages can be measured by the difference between the market price and the contract price.

A buyer of real estate is entitled to the remedy of specific performance because every piece of land is considered unique.

2. Breach by the BUYER

The seller is entitled to recover the difference between the contract price and the fair market value of the land.

The seller can get specific performance, but it is based on mutuality of remedy and the need for a formal termination of the buyer’s interest in the land.

C. CONTRACT FOR EMPLOYMENT

1. Breach by the EMPLOYER

If an employer discharges and employee, breaching an employment contract, the employee is entitled to recover:

i. remainder of her wages

ii. Minus wages employee actually received in substitute employment or the wages the employee would have received had she tried to mitigate.

The employee is under an affirmative duty to exercise reasonable efforts to locate a position of the same rank and type of work in the same locale.  The burden is usually on the employer to prove that other positions were available.  (Cases – supra page 16)
2. Breach by the EMPLOYEE

If the employee quits in breach of the contract the employer is entitled to recover the difference between:

i. the employee’s wages and

ii. the wages the employer must pay to a replacement 

D. CONSTRUCTION CONTRACTS AND CONTRACTS FOR SERVICES

1. Breach by the party contracting to have services performed

Contractor is entitled to recover

a) Formula One

i. contract price

ii. minus the out-of-pocket cost remaining to be incurred by the contractor at the time of breach

iii. minus the amount already paid by the owner

b) Formula Two

i. Lost profit on the contract

ii. Plus its out-of-pocket costs prior to breach

iii. Minus the amount already paid by the owner

The two formulas have the same result except in losing contracts.

Aiello Construction v. Nationwide Tractor-Trailer – The ( contracted the ( to haul fill and perform grading work.  The ( completed part of the contract, but didn’t resume work after learning that no further payments would be made by the (.   The court held that the ( was entitled to the contract price minus the cost of completion that the builder can save by not completing the work minus the payments already.  (Formula One)

Wired Music v. Clark – The ( contracted with the ( for three years service of recorded music through the telephone wires.  After 17 months the ( breached the contract.  The ( was able to find someone to take over his contract, but the ( formed a new contract with him.  And sued the ( for breach of contract.  The court held for the ( because they are a lost volume seller.  The damages were ascertained by taking the contract price for the remaining months minus the cost to rent the phone line.

Vitex v. Caribtex – The ( contracted with the ( to have them shower-proof material for them.  The material never came, the ( sued for breach of contract.  The ( found it’s damages by taking the gross revenue minus cost.  The ( argued that this is in correct because it includes overhead.  The court held that this is correct, the breaching party should reasonably foresee this. 

2. Breach by the Contractor

There are two ways that an owner can recover damages.

A. Cost of Completion

Damages are based upon the difference between the contract price and the reasonable cost of completion by a substitute contractor.

B. Diminution of Value

Damages are based upon the difference between the value of what was received and the value of what the owner would have received had the contract not been breached.

Only given if:

a. The cost of completion would lead to substantial economic waste

b. The cost of completion is unreasonably disproportionate to the value gained by the owner.

Louise Nursing Home v. Dix Construction – The ( seeks damages from the ( for breaching the contract to build a nursing home.  The ( was able to find a substitute contractor for the same cost.  The court held that there were no damages due to delay, so the proper damages are the difference between the contract price and the reasonable cost of completion.  In this case they were the same so there are no damages.

Peevyhouse v. Garland – The ( lease their land to the ( for five years for coal mining purposes.  The ( specifically agreed to perform certain restorative and remedial work at the end of the lease.  The ( breached this part of the contract.  The ( sued for $25,000 the cost to complete the work.  The ( claimed that the ( was only entitled to the diminution in value.  The court held that the owner is entitled to the money, which will permit him to complete, unless the cost of completion is grossly, and unfairly out of proportion to the good to be attained.  The diminution in value to the (’s land was $300.  The court held that this is the proper damage.  Otherwise the ( would recover an amount about nine times the cost of their land.  That would seem to be unconscionable and grossly oppressive damages.

Schneberger v. Apache – The ( sued on a pervious settlement with ( for failing to achieve the reduced level of water contaminants the agreement specified.  The ( estimate cost of completion to be $1.3 million, whereas the ( estimated that the loss in market value is $5,175.  The court held for the diminution value.  They relied on Peevyhouse determining the cost of completion is grossly disproportionate to the cost of reclamation.

H.P. Droher & Sons v. Toushin – The ( built a house for the (.  There were several defeats.  To repair them the cost would exceed $20,000.  The diminution in the value of the house was much less then $20,000.  The court held were there is a substantial good faith effort to perform the contract but the defects can not be remedied w/o the destruction of a substantial part of the building, the owner is entitled to cost of completion unless it is grossly disproportionate to the benefits to be derived therefrom.  The court held it to be grossly disproportionate, so the ruled for diminution in value.

City School District of Elmira v. McLaine – The ( contracted with the ( for construction of a swimming pool building, which was to feature a roof consisting of natural wood decking supported by laminated wood beams.  The beams that the ( used became discolored, due to the method of treatment used on them.  The diminution in value was $3,000, but the cost to replace the beams with the ones agreed upon was $357,000.  The court held for the school district because the ( was aware that the appearance of the beams was central to the aesthetics of the architectural scheme.  When the contractor’s performance is not in good faith and a defect exist then it should be the cost to fix not the diminution in value.

Advanced, Inc. v. Wilks – An owner’s recovery is not necessarily limited to diminution in value whenever that figure is less than the cost of repair.

E. LIQUIDATED DAMAGES

Liquidated damage provisions are fixed damage amounts in the contract that will be recoverable in the event of a breach.  The court will either find these provisions to be a valid liquidated damage or a penalty.  If the court determines that the provision is a penalty, it will not be enforceable.

For a liquidated damage provision to be enforceable, the court will look at two things:

1. At the time the contract was made were the actual damages that would result in the event of a breach extremely difficult to ascertain or estimate?

2. Is the amount of fixed damages a reasonable forecast, at the time the contract was made, of the damages that would result from a breach?

Restatement § 356

Damages for breach by either party may be liquidated in the agreement but only as an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.  (See questions above)




UCC § 2-718
Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

Minority view: Some courts treat a liquidated damage provisions as unconscionable, if the liquidated damages are clearly disproportionate to the actual damages.

Wassermann’s v. Middletown – The ( had contracted a lease for 30 years on the ( property.  The ( terminated the lease with 12 years to go.  The contract has a stipulated damage clause for pro-rata reimbursement for any improvement costs and damages of twenty-five percent of the ( average gross receipts for one year.  The court upheld the reimbursement for the improvement cost, and remanded to the Law Division the issue whether the gross receipt damages are a valid damage clause.

From this case we learn:

1. Most courts place the burden of proof on the party challenging the stipulated damage clause.

2. Reasonable test: Is the clause reasonable under the totality of the circumstances?

3. The greater the difficulty of estimating or proving damages, the more likely the stipulated damages will appear reasonable.

4. Why enforce stipulated damages?

a. Consideration of judicial  economy

b. Freedom of contract

Lee Oldsmobile v. Kaiden – The ( purchased a car that was coming from the (.  On the order form, it said that any cash deposits would be retained as liquidated damages in the event of a breach.  The ( breached.  The court held that the ( was entitled to her deposit back minus any actual damages.  The court held that actual damages are capable of accurate estimation.  (Like Neri v. Retail Marine)

Hutchison v. Tompkins - ( agreed to sell land to the (.  The ( paid a $10,000 deposit that was to be a liquidated damage if the ( breached.  The ( breached the contract.    The court held that contract damages for the sale of land generally are uncertain.  So, the deposit is not a penalty.

F. MENTAL  DISTRESS DAMAGES

Damages for mental distress are not ordinarily allowed.




Restatement § 353
Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result.




Unidroit Principles Article 7.4.2
1. The aggrieved party is entitled to full compensation for harm sustained as a result of the non-performance.  Such harm includes both any loss which it suffered and any gain of which it was deprived, taking into account any gain to the aggrieved party resulting from its avoidance of cost or harm.

2. Such harm may be non-pecuniary and includes, for instance, physical suffering or emotional distress.

Restatement § 355
Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

Valentine v. General American – The ( was suing for mental distress damages arising out of an alleged breach of an employment contract.    The court held when a contract is missing any contractual provisions for job security, either side may terminate an employment contract at any time.  Thus the ( is not entitled to mental distress damages.

Other rules from this case.

1. Two part test for determining if mental distress damages are recoverable.

a. Whether the contract has elements of personality?

b. Whether the damage suffered upon the breach of the agreement is capable of adequate compensation by reference to the terms of the contract?

2. Employment contracts are not to protect personal interest, but economic.

Jarvis v. Swan Tours - ( contracted with the ( for a holiday package.  The holiday was a flop, not the one promised.  The court gave the ( mental distress damages for the let down of the vacation.  A holiday has a personal interest.

Deitsch v. Music – Band never showed up at the ( wedding.  The court held the ( were entitled to compensation for emotional distress.

5.
Reliance Damages – puts the party in the position had there been no contract.  Sometimes they are referred to as cost damages.



There are two types of reliance damages:

a. Out-of-pocket – are the net costs incurred by a promisee in reliance on the promise prior to the breach.  

b. Opportunity costs – are the surplus that the promisee would have enjoyed if he had taken the opportunity that the promise led him to forgo.

****There is not a direct link between promissory estoppel and reliance damages.

****Lost opportunity are part of reliance damages but many times they are too speculative.

   Case Name   
          Facts                     
Promissory Estoppel

              Or

Traditional Contract
Expect. Damages

            Or

Reliance Damages
      Damages

Security Stove

         v.

American
Shipped 21 packages, 20 arrived on time.  The ( was given notice of the particulars. The ( relied on the knowledge  =>
Traditional Contract

That they could get it delivered, by a common carrier, which the ( is.
Reliance Damages 

Profits were foreseeable, but too uncertain 
Out-of-pocket $1,000 and lost opportunity $150 president’s time

Anglia v. Reed
The ( agreed to be in film, but then later breached.  Couldn’t find a substitute.
Traditional Contract


Reliance Damages

Expect. Damages are too speculative.
Out-of-pocket – including pre-contractual expense

JXS SPLIT: PreK damages are awarded by some JXS, but not others.

Beefy Trial v. Beefy King

Traditional Contract
Reliance Damages
Expenditures

L. Albert v. Armstrong 
Seller breached the contract by a delaying the delivery. Just because the ( breached doesn’t insure the (’s losing contract. =>
Traditional Contract

 In a losing contract, the promisor can subtract losses they can prove.
Reliance Damages
Expenditures – losses (proven by the ()

Sullivan v. O’Connor

Traditional Contract
Reliance Damages
Expenses, pain and suffering and distress

Goldstick v. ICM Realty
( in a promissory estoppel case could recover damages for profits he would have made had the ( kept his promise. => 
Promissory Estoppel

provided such an award was necessary to do justice to the (.
Expect. Damages
Lost profits

D&G Stout v. Bacardi


There wasn’t an actual contract.  The ( relied on the (’s promise that they would continue their account.  The ( left.
Promissory Estoppel

Because it was an at will employment contract there was not an enforceable traditional contract.

***P.E. allows for lost oppor. Damages
Reliance Damages

They didn’t have any bargaining power after the ( left.
Lost Opportunity



Walter v. Marathon Oil
The ( bought a gas station and made improvements on it due to reliance on the (.
Promissory Estoppel

Because there was an offer and no acceptance. (because the K wasn’t signed) 
Expect. Damages

It’s not reliance damages in this case because the value is $0. 
Lost profits

When lost profits are readily ascertainable the courts usually give expect. damages.

Hunter v. Hayes
The ( resigned his current job, due to reliance on a job offer from the (.  The ( did not keep his promise.
Promissory Estoppel
Reliance Damages

Compensated the ( for her direct loss as a result of her reliance on the promised employment.
Lost Opportunity

           6.         Restitution Damages

                        A.        There is three times when restitution is used.

a. When its preferable

i. In losing contracts

ii. When expectation is too hard to measure

b. When there is no contract

c. When the ( is the breaching party

B.       Measures for restitution – Restatement § 371
a. The reasonable value to obtain the same services from someone else

(Usually the more generous of the two.)

b. The extent the other parties’ property hat been increased in value

                          ****Exception to recovery under restitution:  There is no restitution damages allowed    

                          when the ( has fully performed their end of the contract and all that is left is a                    

                          liquidated debt.  (A liquidated debt is an amount not in question.  It becomes a matter of

                          judicial economy.)

                         Osteen v. Johnson – There are two types of breach.  One is a minor breach, just does not

                         allow restitution.  The second is a material breach, just does allow restitution.  The court

                         held that the (’s negligence of adding a co-author on the record label as a minor breach. 

                         On the other hand, they held that the failure to produce the second record was a material

                         breach.  The court held that the ( was entitled to their money back, but the (s should

                         pay for the services they did receive.  The court remanded it to decide the reasonable 

                         value of  ( work.  The court held that expectation damages were too speculative, to hard

                         to measure.
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